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Preface 


This Cumulative Supplement to Replacement Volume 3B, Part I 
contains the general laws of a permanent nature enacted by the 
General Assembly since publication of the replacement volume 
through the 1987 Regular Session, which are within the scope of 
such volume, and brings to date the annotations included therein. 

Amendments are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the 
proper chapter headings. 

Chapter analyses show all affected sections, except sections for 
which catchlines are carried for the purpose of notes only. An index 
to all statutes codified herein will appear in the Replacement Index 
Volumes. 

A majority of the Session Laws are made effective upon ratifica- 
tion, but a few provide for stated effective dates. If the Session Law 
makes no provision for an effective date, the law becomes effective 
under G.S. 120-20 “from and after 30 days after the adjournment of 
the session” in which passed. 

Beginning with the opinions issued by the North Carolina Attor- 
ney General on July 1, 1969, any opinion which construes a specific 
statute is cited as an annotation to that statute. For a copy of an 
opinion or of its headnotes write the Attorney General, P. O. Box 
629, Raleigh, N.C. 27602. 

The members of the North Carolina Bar are requested to com- 
municate any defects they may find in the General Statutes or in 
this Cumulative Supplement, and any suggestions they may have 
for improving the General Statutes, to the Department of Justice of 
the State of North Carolina, or to The Michie Company, Law Pub- 
lishers, Charlottesville, Virginia. 


Scope of Volume 


Statutes: 

Permanent portions of the General Laws enacted by the General 
Assembly through the 1987 Regular Session affecting Chapters 117 
through 129 of the General Statutes. 


Annotations: 
Sources of the annotations to the General Statutes appearing in 
this volume are: 
North Carolina Reports through Volume 319, p. 464. 
North Carolina Court of Appeals Reports through Volume 85, 
Dai: 
South Eastern Reporter 2nd Series through Volume 356, p. 26. 
Federal Reporter 2nd Series through Volume 817, p. 761. 
Federal Supplement through Volume 658, p. 304. 
Federal Rules Decisions through Volume 115, p. 78. 
Bankruptcy Reports through Volume 72, p. 618. 
Supreme Court Reporter through Volume 107, p. 2210. 
North Carolina Law Review through Volume 65, p. 847. 
Wake Forest Law Review through Volume 22, p. 424. 
Campbell Law Review through Volume 9, p. 206. 
Duke Law Journal through 1987, p. 190. 
North Carolina Central Law Journal through Volume 16, p. 
age 
Opinions of the Attorney General. 


User’s Guide 


In order to assist both the legal profession and the layman in 
obtaining the maximum benefit from the North Carolina General 
Statutes, a User’s Guide has been included herein. This guide con- 
tains comments and information on the many features found within 
the General Statutes intended to increase the usefulness of this set 
et we to the user. See Volume 1A, Part I for the complete User’s 

uide. 


The General Statutes of North Carolina 
1987 Cumulative Supplement 


Chapter 117. 


Electrification. 


Article 2. 


Electric Membership Corporations. 


Sec. 
117-12. Execution and filing of certifi- 
cate of incorporation by 


Article 4. 


Telephone Service and Telephone 
Membership Corporations. 


Sec. 
117-34. Dissolution. 


residents of territory to be Article 6. 
served. Indemnification. 
117-20. Encumbrance, sale, etc., of 117-46. Indemnification of directors, of- 
property. ficers, | employees, or 
117-24. Dissolution. agents. 
ARTICLE 2. 


Electric Membership Corporations. 


§ 117-12. Execution and filing of certificate of in- 
corporation by residents of territory to 
be served. 


The natural persons executing the certificate of incorporation 
shall be residents of the territory in which the principal operations 
of the corporation are to be conducted who are desirous of using 
electric energy to be furnished by the corporation. The certificate of 
incorporation shall be acknowledged by the subscribers before an 
officer qualified to administer oaths. When so acknowledged, the 
certificate may be filed in the office of the Secretary of State, who 
shall forthwith prepare a certified copy or copies thereof and for- 
ward one to the register of deeds in each county in which a portion 
of the territory of the corporation is located, who shall forthwith file 
such certified copy or copies in their respective offices and record 
the same as other certificates of incorporation are recorded. As soon 
as the provisions of this section have been complied with, the pro- 
posed corporation described in the certificate so filed, under its des- 
ignated name, shall be and constitute a body corporate. (1935, c. 
2905S. Cel9O( 2c, 520, Shad) 


Editor’s Note. — This section has 
been reprinted to correct a typographical 
error appearing in the bound volume. 


§ 117-20 1987 CUMULATIVE SUPPLEMENT § 117-24 


§ 117-20. Encumbrance, sale, etc., of property. 


No corporation may sell, mortgage, lease or otherwise encumber 
or dispose of any of its property (other than merchandise and prop- 
erty which lie within the limits of an incorporated city or town, or 
which shall represent not in excess of ten percent (10%) of the total 
value of the corporation’s assets, or which in the judgment of the 
board are not necessary or useful in operating the corporation) un- 
less 

(1) Authorized so to do by the votes cast in person by at least 

two-thirds of its total membership, without proxies, and 

(2) The consent of the holders of seventy-five per centum (75%) 

in amount of the bonds of such corporation then outstand- 

ing is obtained. 
Notwithstanding the foregoing provisions of this section, the 
members of such a corporation may, by the affirmative majority of 
the votes cast in person or by proxy at any meeting of the members, 
delegate to the board of directors the power and authority (i) to 
borrow moneys from any source and in such amounts as the board 
may from time to time determine, (ii) to mortgage or otherwise 
pledge or encumber any or all of the corporation’s property or assets 
as security therefor, and (iii) with respect to Electric Membership 
Corporations only, to sell and lease back any of the corporation’s 
property or assets. (1935, c. 291, s. 15; 1965, c. 287, s. 13; 1969, c. 
670,255 1° 4198 7eceA4s sal) 


Editor’s Note. — This section was 
amended by Session Laws 1987, c. 448, 
s. 1, in the coded bill drafting format 
provided by § 120-20.1. It has been set 
out in the form above at the direction of 
the Revisor of Statutes. 

Effect of Amendments. — The 1987 
amendment, effective June 22, 1987, 
substituted “cast in person by at least 
two-thirds of its total membership, with- 


§ 117-24. Dissolution. 


out proxies” for “of at least a majority of 
its members” in subdivision (1), substi- 
tuted a comma for “and” preceding “(ii)” 
in the final paragraph, and at the end of 
that paragraph added “and (iii) with re- 
spect to Electric Membership Corpora- 
tions only, to sell and lease back any of 
the corporation’s property or assets.” 


Any corporation created hereunder may be dissolved by filing, as 
hereinafter provided, a certificate which shall be entitled and en- 
dorsed “Certificate of Dissolution of .......... ” (the blank space be- 
ing filled in with the name of the corporation) and shall state: 

(1) Name of the corporation, and if such corporation is a corpo- 
ration resulting from a consolidation as herein provided, 
the names of the original corporations. 

(2) The date of filing of the certificate of incorporation, and if 
such corporation is a corporation resulting from a consoli- 
dation as herein provided, the dates on which the certifi- 
cates of incorporation of the original corporations were 


filed. 


(3) That the corporation elects to dissolve. 
(4) The name and post-office address of each of its directors, 
and the name, title and post-office address of each of its 


officers. 


Such certificate shall be subscribed and acknowledged in the 
same manner as an original certificate of incorporation by the pres- 


§ 117-34 ELECTRIFICATION §° 117-34 


ident or a vice-president, and the secretary or an assistant secre- 
tary, who shall make and annex an affidavit, stating that they have 
been authorized to execute and file such certificate by the votes cast 
in person by at least two-thirds of its total membership, without 
proxies. 

A certificate of dissolution and a certified copy or copies thereof 
shall be filed in the same place as an original certificate of incorpo- 
pane and thereupon the corporation shall be deemed to be dis- 
solved. 

Such corporation shall continue for the purpose of paying, satisfy- 
ing and discharging any existing liabilities or obligations and col- 
lecting or liquidating its assets, and doing all other acts required to 
adjust and wind up its business and affairs, and may sue and be 
sued in its corporate name. Any assets remaining after all liabili- 
ties or obligations of the corporation have been satisfied or dis- 
charged shall be distributed among the members in such manner as 
is provided for in the corporation’s charter or bylaws, and the char- 
ter or bylaws may provide for distributions to persons who were 
members in one or more prior years. (1935, c. 291, s. 19; 1965, c. 
287, s..14; 1987, c. 448, s. 2.) 


Effect of Amendments. — The 1987 out proxies” for “cast in person or by 
amendment, effective June 22, 1987, proxy by a majority of the members of 
substituted “cast in person by at least the corporation entitled to vote” at the 
two-thirds of its total membership, with- end of the second paragraph. 


ARTICLE 4. 


Telephone Service and Telephone Membership 
Corporations. 


§ 117-34. Dissolution. 


Any telephone membership corporation created under this Arti- 
cle may be dissolved by filing, as hereinafter provided, a certificate 
which shall be entitled and endorsed “Certificate of Dissolution of 
ity < sep ” (the blank space being filled in with the name of the corpo- 
ration) and shall state: 

(1) Name of the corporation, and if such corporation is a corpo- 
ration resulting from a consolidation as herein provided, 
the names of the original corporations. 

(2) The date of filing of the certificate of incorporation, and if 
such corporation is a corporation resulting from a consoli- 
dation as herein provided, the dates on which the certifi- 
pee of incorporation of the original corporations were 
iled. 

(3) That the corporation elects to dissolve. 

(4) The name and post-office address of each of its directors, 
and the name, title and post-office address of each of its 
officers. 

Such certificate shall be subscribed and acknowledged in the 
same manner as an original certificate of incorporation by the pres- 
ident or a vice-president, and the secretary or an assistant secre- 
tary, who shall make and annex an affidavit, stating that they have 
been authorized to execute and file such certificate by the votes cast 
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§ 117-46 1987 CUMULATIVE SUPPLEMENT § 117-46 


in person by at least two-thirds of its total membership, without 
roxies. 

A certificate of dissolution and a certified copy or copies thereof 

shall be filed in the same place as an original certificate of incorpo- 

ration and thereupon the corporation shall be deemed to be dis- 

solved. 

Such corporation shall continue for the purpose of paying, satisfy- 
ing and discharging any existing liabilities or obligations and col- 
lecting or liquidating its assets, and doing all other acts required to 
adjust and wind up its business and affairs, and may sue and be 
sued in its corporate name. Any assets remaining after all liabili- 
ties or obligations of the corporation have been satisfied or dis- 
charged shall pass to and become the property of the State. (1965, c. 
345, s. 2; 1987, c. 448, s. 3.) 


Effect of Amendments. — The 1987 out proxies” for “cast in person or by 
amendment, effective June 22, 1987, proxy by a majority of the members of 
substituted “cast in person by at least the corporation entitled to vote” at the 
two-thirds of its total membership, with- end of the second paragraph. 


ARTICLE 6. 


Indemnification. 


§ 117-46. Indemnification of directors, officers, em- 
ployees, or agents. 


The powers, authority and requirements as to indemnification, 
payment of expenses, and purchase of liability insurance for direc- 
tors, officers, employees and agents, as set out in G.S. 55A-17.1, 
55A-17.2 and G.S. 55A-17.3 shall apply to and may be exercised by 
any corporation formed under this Chapter. The indemnification of 
a director, officer, employee or agent of a corporation provided by 
this section shall not be deemed exclusive of any other rights to 
which such director, officer, employee or agent may be entitled, 
under any bylaw, agreement, vote of board of directors or members, 
or otherwise with respect to any liability or litigation expenses 


arising out of his activities as director, officer, employee, or agent. 
CLOS 7 ecocl Oims. 15 ‘ 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 107, s. 2 makes this section effective April 28, 1987. 
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§ 118-1 


FIREMEN’S RELIEF FUND 


§ 118-5 


Chapter 118. 


Firemen’s and Rescue Squad Workers’ Relief 
and Pension Fund. 


Article 1. 
Fund Derived from Fire Insurance 
Companies. 
Sec. 
118-6. Trustees appointed; organiza- 
tion. 
118-7. Disbursement of funds by 
trustees. 
Article 2. 


State Appropriation. 
118-12. Application of fund. 


Article 4. 


North Carolina Firemen’s and 
Rescue Squad Workers’ 
Pension Fund. 


118-41.2. Administrative fee for rejoin- 
ing the fund. 
118-43. Payments in lump sums. 


Article 5. 


Rural Volunteer Fire Department 
and Rescue Squad Funds. 


Sec. 

118-50. Rural Volunteer Fire Depart- 
ment Fund. 

118-51 to 118-59. [Reserved.] 


Article 6. 


Rescue Squad Workers’ 
Relief Fund. 


Definitions. 

Rescue Squad Workers’ Relief 
Fund; trustees; disburse- 
ment of funds. 

Membership eligibility. 

Accounting; reports; audits. 

Justification of claim. 

Application for benefits. 

Administration costs. 


118-60. 
118-61. 


118-62. 
118-63. 
118-64. 
118-65. 
118-66. 


ARTICLE 1. 


Fund Derived from Fire Insurance Companies. 


§ 118-1. Fire insurance companies to report pre- 
miums collected. 


Editor’s Note. — Session Laws 1987, 
c. 584, s. 4 rewrote the heading of this 
Chapter. 

Local Supplemental Firemen’s Re- 
tirement Fund. — City of Burlington: 
1987, c. 612; town of Elkin: 1987, c. 740, 
ss. 1 and 5; city of Fayetteville: 1979, c. 


557, s. 8.3; 1987, c. 85; city of Greens- 
boro: 1987, c. 178; city of Henderson: 
1987, c. 173; town of North Wilkesboro: 
1981, c. 287; 1987, c. 176; town of Selma: 
1987, c. 614; town of Tarboro: 1987, c. 
609; city of Winston-Salem: 1987, c. 508. 


§ 118-5. Disbursement of funds by Insurance Com- 


missioner. 


Local Modification. — 
Tarboro: 1987, c. 609. 


Town of 
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§ 118-6 1987 CUMULATIVE SUPPLEMENT § 118-6 


§ 118-6. Trustees appointed; organization. 


For each county, town or city complying with and deriving bene- 
fits from the provisions of this Article, there shall be appointed a 
local board of trustees, known as the trustees of the firemen’s relief 
fund, to be composed of five members, two of whom shall be elected 
by the members of the local fire department or departments who 
are qualified as beneficiaries of such fund, two of whom shall be 
elected by the mayor and board of aldermen or other local govern- 
ing body, and one of whom shall be named by the Commissioner of 
Insurance. Their selection and term of office shall be as follows: 

(1) The members of the fire department shall hold an election 
each January to elect their representatives to above board. 
In January 1950, the firemen shall elect one member to 
serve for two years and one member to serve for one year, 
then each year in January thereafter, they shall elect only 
one member and his term of office shall be for two years. 

(2) The mayor and board of aldermen or other local governing 
body shall appoint, in January 1950, two representatives 
to above board, one to hold office for two years and one to 
hold office for one year, and each year in January thereaf- 
ter they shall appoint only one representative and his term 
of office shall be for two years. 

(3) The Commissioner of Insurance shall appoint one represen- 
tative to serve as trustee and he shall serve at the pleasure 
of the Commissioner. 

All of the above trustees shall hold office for their elected or 
appointed time, or until their successors are elected or appointed, 
and shall serve without pay for their services. They shall immedi- 
ately after election and appointment organize by electing from their 
members a chairman and a secretary and treasurer, which two last 
positions may be held by the same person. The treasurer of said 
board of trustees shall give a good and sufficient surety bond in a 
sum equal to the amount of moneys in his hand, to be approved by 
the Commissioner of Insurance. The cost of this bond may be de- 
ducted by the Insurance Commissioner from the receipts collected 
pursuant to G.S. 118-2 before distribution is made to local relief 
funds. If the chief or chiefs of the local fire departments are not 
named on the board of trustees as above provided, then they shall 
serve as ex officio members without privilege of voting on matters 
before the board. (1907, c. 831, s. 6; C.S., s. 6068; 1925, c. 41; 1945, 


c. 74, s. 1; 1947, c. 720; 1949, c. 1054; 1973, c. 1365; 1985, c. 666, s. 
Oe LOST es 114, sss 5) 


Local Modification. — Town of 11, 1987, rewrote the third sentence of 
Selma: 1987, c. 614, s. 6; town of the last paragraph, and added the fourth 
Tarboro: 1987, c. 609. sentence of that paragraph. 


Effect of Amendments. — 
The 1987 amendment, effective May 
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§ 118-7 FIREMEN’S RELIEF FUND § 118-7 


§ 118-7. Disbursement of funds by trustees. 


The board of trustees shall have entire control of the funds de- 
rived from the provisions of this Article, and shall disburse the 
funds only for the following purposes: 

(1) To safeguard any fireman in active service from financial 
loss, occasioned by sickness contracted or injury received 
while in the performance of his duties as a fireman. 

(2) To provide a reasonable support for those actually depen- 
dent upon the services of any fireman who may lose his life 
in the fire service of his town, city, or State, either by 
accident or from disease contracted or injury received by 
reason of such service. The amount is to be determined 
according to the earning capacity of the deceased. 

(2.1) To provide assistance, upon approval by the Secretary of 
the State Firemen’s Association, to a destitute member 
fireman who has served honorably for at least five years. 

(3) yes by Session Laws 1985, c. 666, s. 61, effective July 
10, 1985. 

(4) To provide for the payment of any fireman’s assessment in 
the Firemen’s Fraternal Insurance Fund of the State of 
North Carolina if the board of trustees finds as a fact that 
said fireman is unable to pay the said assessment by rea- 
son of disability. 

(5) To provide for benefits of supplemental retirement, workers 
compensation, and other insurance and pension protection 
for firemen otherwise qualifying for benefits from the Fire- 
men’s Relief Fund as set forth in Article 2 of this Chapter. 

(6) To provide for educational benefits to firemen and their 
dependents who otherwise qualify for benefits from the 
Firemen’s Relief Fund as set forth in Article 2 of this 
Chapter. 

Notwithstanding any other provisions of law, no expenditures 
shall be made pursuant to subsections (5) and (6) of this section 
unless the State Firemen’s Association has certified that such ex- 
penditures will not render the Fund actuarially unsound for the 
purposes of providing the benefits set forth in subsections (1), (2), 
and (4) of this section. If, for any reason, funds made available for 
subsections (5) and (6) of this section shall be insufficient to pay in 
full any benefits, the benefits pursuant to subsections (5) and (6) 
shall be reduced pro rata for as long as the amount of insufficient 
funds exists. No claim shall accrue with respect to any amount by 
which a benefit under subsections (5) and (6) shall have been re- 
duced. (1907, c. 831, s. 6; 1919, c. 180; C.S., s. 6069; Ex. Sess. 1921, 
c..55:,1923,¢..22:, 1925..¢c..41° 1945.07 7448.92: 1 985,.c..666, Sab; 
LOB (Ciel 4SS. tice 2) 


Local Modification. — Town of _ 11, 1987, added subdivision (2.1), and 
Selma: 1987, c. 614, s. 2; town of deleted “additional” preceding “workers 
Tarboro: 1987, c. 609. compensation” in subdivision (5). 


Effect of Amendments. — 
The 1987 amendment, effective May 
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§ 118-12 1987 CUMULATIVE SUPPLEMENT § 118-12 


ARTICLE 2. 


State Appropriation. 


§ 118-12. Application of fund. 


The money paid into the hands of the treasurer of the North 
Carolina State Firemen’s Association shall be known and remain as 
the “Firemen’s Relief Fund” of North Carolina, and shall be used as 
a fund for the relief of firemen, members of such Association, who 
may be injured or rendered sick by disease contracted in the actual 
discharge of duty as firemen, and for the relief of widows, children, 
and if there be no widow or children, then dependent mothers of 
such firemen killed or dying from disease so contracted in such 
discharge of duty; to be paid in such manner and in such sums to 
such individuals of the classes herein named and described as may 
be provided for and determined upon in accordance with the consti- 
tution and bylaws of said Association, and such provisions and de- 
terminations made pursuant to said constitution and bylaws shall 
be final and conclusive as to the persons entitled to benefits and as 
to the amount of benefit to be received, and no action at law shall be 
maintained against said Association to enforce any claim or recover 
any benefit under this Article or under the constitution and bylaws 
of said Association; but if any officer or committee of said Associa- 
tion omit or refuse to perform any duty imposed upon him or them, 
nothing herein contained shall be construed to prevent any proceed- 
ings against said officer or committee to compel him or them to 
perform such duty. No fireman shall be entitled to receive any 
benefits under this section until the firemen’s relief fund of his city 
or town shall have been exhausted. Notwithstanding the above pro- 
visions, the Executive Board of the North Carolina State Firemen’s 
Association is hereby authorized to grant educational scholarships 
to the children of members, to subsidize premium payments of 
members over 65 years of age to the Firemen’s Fraternal Insurance 
Fund of the North Carolina State Firemen’s Association, and to 
provide accidental death and dismemberment insurance for mem- 
bers of those fire departments not eligible for benefits pursuant to 
standards of certification adopted by the State Firemen’s Associa- 
tion for the use of local relief funds. (1891, c. 468, s. 3; Rev., s. 4393; 


srr S. eke 1925, c. 41; 1981 (Reg. Sess., 1982), c. 1215; 1987, c. 
weds 


Effect of Amendments. a dle of the last sentence, and added the 
The 1987 amendment, effective May language beginning “and to provide ac- 
11, 1987, substituted a comma for a_ cidental death and dismemberment in- 


semicolon and “and” preceding “to subsi- surance” at the end of that sentence. 
dize premium payments” near the mid- 
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§ 118-41.2 FIREMEN’S RELIEF FUND § 118-43 


ARTICLE 4. 


North Carolina Firemen’s and Rescue Squad 
Workers’ Pension Fund. 


§ 118-41.2. Administrative fee for rejoining the 
fund. 


Any individual who had been a member of the fund and who 
applies to rejoin the fund shall not be entitled to membership until 
he or she has paid an administrative fee of twenty-five dollars 
($25.00), which fee shall be in addition to any other charges or 
payments required by the board of trustees to rejoin the fund based 
upon the fund’s loss of earnings resulting from the member’s with- 
drawal from the fund. The administrative fees collected by the fund 
shall be retained by the Board to defray administrative expenses, 
including salaries. (1987, c. 667, s. 2.) 


Editor’s Note. — Session Laws 1987, 
c. 667, s. 3 makes this section effective 
August 1, 1987. 


§ 118-43. Payments in lump sums. 


The board shall direct payment in lump sums from the fund in 
the following cases: 

(4) Any member withdrawing from the fund shall, upon proper 
application, be paid all moneys the individual contributed 
to the fund without accumulated earnings on the payments 
after the time they were made less an administrative fee 
equal to the lesser of the amount the individual contrib- 
uted to the fund or twenty-five dollars ($25.00). The ad- 
ministrative fees collected by the fund shall be retained by 
the Board to defray administrative expenses, including sal- 
aries. Notwithstanding the foregoing, if any person, firm, 
corporation, or other entity has made contributions on be- 
half of a member and that member withdraws from the 
fund, the person, firm, corporation, or other entity shall be 
entitled to a refund equal to the amount of contributions 
made by them after the Board has been notified of the 
contributor’s desire to be refunded its contributions upon 
the member’s withdrawal. Any refunds to a contributor 
other than a member shall also be subject to the twenty- 
five dollar ($25.00) administrative fee. If a refund is to be 
shared by a member and another party the administrative 
fee shall be applied to each portion on a pro rata basis. 
(OS te 1420Rs" PE US59 Scr 212. s. 1: 1977, c. 926,:s. 2: 
HOS Lhe SLOZOS sus AOS Ta e667; ose 1y 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 1, 1987, 
by the amendment, it is not set out. rewrote subdivision (4). 
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§ 118-50 1987 CUMULATIVE SUPPLEMENT § 118-59 


ARTICLE 5D. 


Rural Volunteer Fire Department and Rescue Squad 
Funds. 


§ 118-50. Rural Volunteer Fire Department Fund. 


(a) There is created the Rural Volunteer Fire Department Fund 
to provide matching grants to rural volunteer fire departments to 
purchase equipment and make capital improvements. The Fund 
shall be set up in the Department of Insurance. The State Treasurer 
shall invest its assets according to law, and the earnings shall re- 
main in the Fund. The Fund shall be distributed under the direc- 
tion of the Commissioner of Insurance. Beginning January 1, 1988, 
an eligible fire department may apply to the Commissioner of In- 
surance for a grant under this section. Beginning May 1, 1988, and 
on each May 1, thereafter, the Commissioner shall make grants to 
eligible fire departments subject to the following limitations: 

(1) The size of a grant may not exceed twenty thousand dollars 
($20,000); 

(2) Te applicant shall match the grant on a dollar-for-dollar 

asis; 

(3) The grant may be used only for equipment purchases or 
capital expenditures necessary to provide fire protection 
services; and 

(4) An applicant may receive no more than one grant per fiscal 
year. 

In awarding grants under this section, the Commissioner shall to 
the extent possible select applicants from all parts of the State 
based upon need. No more than one percent (1%) of the Rural Vol- 
unteer Fire Department Fund may be used to administer the pro- 
gram in each fiscal year. 

(b) A fire department is eligible for a grant under this section if: 

(1) It serves a response area of 6,000 or less in population; 

(2) It is all volunteer; and 

(3) It has been certified by the Department of Insurance. 

In making the population determination under subdivision (1), the 
ppiseaa Lane shall use the latest decennial U.S. Census population 
ata. 

(c) The Commissioner of Insurance shall submit a written report 
to the General Assembly within 60 days after the grants have been 
made. This report shall contain the amount of the grant and the 
name of the recipient. (1987, c. 709, s. 1.) 


Editor’s Note. — Session Laws 1987, for taxable years beginning on and after 
c. 709, s. 3 makes this Article effective January 1, 1987. 


§§ 118-51 to 118-59: Reserved for future codification purposes. 
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§ 118-60 FIREMEN’S RELIEF FUND § 118-61 


ARTICLE 6. 
Rescue Squad Workers’ Relief Fund. 


§ 118-60. Definitions. 


As used in this Article: 

(1) “Association” means the North Carolina Association of Res- 
cue and Emergency Medical Services, Inc. 

(2) “Board” means the Board of Trustees of the Fund. 

(3) “EMS” means emergency medical services. 

(4) “Fund” means the Rescue Squad Workers’ Relief Fund. 

(5) “Secretary-Treasurer” means the Secretary-Treasurer of 
the Association. (1987, c. 584, s. 5.) 


Editor’s Note. — Session Laws 1987, 
c. 584, s. 6 makes this Article effective 
October 1, 1987. 


§ 118-61. Rescue Squad Workers’ Relief Fund; 
trustees; disbursement of funds. 


(a) The money paid into the hands of the Commissioner of Insur- 
ance pursuant to G.S. 20-183.7(c)(3) shall be known and remain as 
the “Rescue Squad Workers’ Relief Fund”, and shall be used for the 
purposes set forth in this Article. 

(b) The Executive Committee of the Association shall be the 
Board of Trustees of the Fund. The Board shall consist of the Com- 
mander, Vice-Commander, Secretary-Treasurer, and two immedi- 
ate past Commanders of the Association. The Commander shall be 
the Chairman of the Board. 

(c) The Commissioner of Insurance shall have exclusive control 
of the funds realized under the provisions of this Article and G.S. 
20-183.7(c), and shall disburse the funds to the Association only for 
following purposes: 

(1) To safeguard any rescue or EMS worker in active service 
from financial loss, occasioned by sickness contracted or 
injury received while in the performance of his or her du- 
ties as a rescue or EMS worker. 

(2) To provide a reasonable support for those persons actually 
dependent upon the services of any rescue or EMS worker 
who may lose his or her life in the service of his or her 
town, county, city, or the State, either by accident or from 
disease contracted or injury received by reason of such ser- 
vice. The amount is to be determined according to the 
earning capacity of the deceased. 

(3) To award scholarships to children of members, deceased 
members or retired members in good standing, for the pur- 
pose of attending a four year college or university, and for 
the purpose of attending a two year course of study at a 
community college or an accredited trade or technical 
school, any of which is located in the State of North Caro- 
lina. Continuation of the payment of educational benefits 
for children of active members shall be conditioned on the 
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continuance of active membership in the rescue of EMS 
service by the parent or parents. 

(4) To pay death benefits to those persons who were actually 
dependent upon any member killed in the line of duty. 

(5) Notwithstanding any other provision of law, no expendi- 
tures shall be made pursuant to subdivisions (1), (2), (3), 
and (4) of this subsection unless the Board has certified 
that such expenditures will not render the Fund actuar- 
ially unsound for the purpose of providing the benefits set 
forth in subdivisions (1), (2), (3), and (4). If, for any reason, 
funds made available for subdivisions (1), (2), (3), and (4) 
are insufficient to pay in full any benefit, the benefits pur- 
suant to subdivisions (1), (2), (3), and (4) shall be reduced 
pro rata for as long as the amount of insufficient funds 
exists. No claims shall accrue with respect to any amount 
by which a benefit under subdivisions (1), (2), (3), and (4) 
has been reduced. (1987, c. 584, s. 5.) 


§ 118-62. Membership eligibility. 


(a) Any member of a rescue squad or EMS service who is eligible 
for membership in the Association and who has attended a mini- 
mum of 36 hours of training and meetings in the last calendar year; 
and each rescue squad or EMS service whose members are eligible 
for membership in the Association who has filed a roster certifying 
to the Secretary-Treasurer who certifies to the Commissioner of 
Insurance by January 1 of each calendar year that all eligible mem- 
bers have met the requirements, shall be eligible for the Fund. Any 
eligible member who, in the actual discharge of his or her duties as 
rescue or EMS personnel, is (1) made sick by disease contracted or 
ee Beata disabled, shall be entitled to the benefits from the 

und. 

(b) Any organized rescue squad or EMS service in North Caro- 
lina holding itself ready for duty may, upon compliance with the 
requirements of the constitution and by-laws of the Association, be 
eligible for membership in the Fund. 

(c) The line of duty entitling one to participate in the Fund shall 
Be ne cupemued as to mean actual rescue or EMS duty only. (1987, c. 

oa5.2 Ds 


§ 118-63. Accounting; reports; audits. 


The Board shall keep a correct account of all monies received and 
disbursed by the Board; and shall annually file a report with the 
Commissioner of Insurance at such time and in such form pre- 
scribed by the Commissioner of Insurance and the State Auditor. 
The Board shall be bonded by the sum of any money total for which 
it is responsible. The State Auditor shall annually conduct an audit 
of Hee ss and the Board’s administration of the Fund. (1987, c. 

RY 
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§ 118-64. Justification of claim. 


The eligibility of the claimant and the justification of each claim 
shall be certified by the chief or chief officer of the local department 
before a magistrate, notary public, or other officer authorized to 
administer oaths, on a form furnished by the Secretary-Treasurer. 
This form must be accompanied by a certificate of the attending 
physician on a form also to be furnished by the Secretary-Trea- 
surer. Each person receiving benefits from the Fund shall file an 
annual justification of claim form with the Secretary-Treasurer 
stating that the need for the claim still exists. (1987, c. 584, s. 5.) 


§ 118-65. Application for benefits. 


Applications for benefits from the Fund shall be made to the 
Secretary-Treasurer under the following conditions and procedure: 
Within 30 days after the contracting of a disease or the occurrence 
of accident for which benefits are sought, the chief or chief officer of 
the local department shall notify the Secretary-Treasurer in writ- 
ing that the person applying for benefits is a member of the Fund 
and request the necessary forms from the Secretary-Treasurer’s 
office to be submitted for the benefits. (1987, c. 584, s. 5.) 


§ 118-66. Administration costs. 


The Association shall withhold three percent (8%) from the 
money received pursuant to G.S. 20-183.7(c) for the administration 
of the Fund. The Commissioner of Insurance shall withhold two 
percent (2%) from the money received pursuant to G.S. 20-183.7(c) 
for the administration of the Fund. (1987, c. 584, s. 5.) 
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Chapter 119. 


Gasoline and Oil Inspection and Regulation. 


Article 3. Sec. 
: ? dards; renaming, etc., of 
Gasoline and Oil Inspection. gasoline. 
Sec. : 
119-26. Gasoline and Oil Inspection Article 5. 
Board created; composition, Liquefied Petroleum Gases. 


appointment of members, en 
etc.; expenses; powers gen- 119-56. Registration of dealers; liability 
erally; adoption of stan- insurance or substitute re- 
dards, etc.; sale of products quired. 

not complying with stan- 119-58. Unlawful acts. 


ARTICLE 3. 


Gasoline and Oil Inspection. 


§ 119-26. Gasoline and Oil Inspection Board cre- 
ated; composition, appointment of 
members, etc.; expenses; powers gener- 
ally; adoption of standards, etc.; sale of 
products not complying with stan- 
dards; renaming, etc., of gasoline. 


In order to more fully carry out the provisions of this Article 
there is hereby created a Gasoline and Oil Inspection Board of five 
members, to be composed of the Commissioner of Agriculture, the 
Director of the Gasoline and Oil Inspection Division, and three 
members to be appointed by the Governor, who shall serve at his 
will. The Commissioner of Agriculture and the Director of the Gas- 
oline and Oil Inspection Division shall serve without additional 
compensation. Other members of the Board shall each receive the 
amount provided by G.S. 138-5 for each day he attends a session of 
the Board and for each day necessarily spent in traveling to and 
from his place of residence, and he shall receive five cents (5¢) a 
mile for the distance to and from Raleigh by the usual direct route 
for each meeting of the Board which he attends. These expenses 
shall be paid from the Gasoline and Oil Inspection Fund created by 
this Article. The duly appointed and acting Gasoline and Oil In- 
spection Board shall have the power, in its discretion, after public 
notice and provision for the hearing of all interested parties, to 
adopt standards for kerosene and one or more grades of gasoline 
based upon scientific tests and ratings and for each of the articles 
for which inspection is provided; to require the labeling of dispens- 
ing pumps or other dispensing devices, and to prescribe the forms 
therefor; to require that the label, name, or brand under which 
gasoline is thereafter to be sold be applied at the time of its first 
purchase within the State and to pass all rules and regulations 
necessary for enforcing the provisions of the laws relating to the 
transportation and inspection of petroleum products; provided, how- 
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ever, that the action of said Gasoline and Oil Inspection Board shall 
be subject to the approval of the Governor of the State; and provided 
further, that if the Gasoline and Oil Inspection Board should pro- 
mulgate any regulation which requires that gasoline be labeled, 
named or branded at the time of its first sale in the State, that such 
regulation shall provide in addition that any subsequent owner 
may rename, rebrand, or relabel such gasoline if such subsequent 
owner first files with the Board a notice of intention to do so, said 
notice to contain information showing the original brand, name, 
label, the company or person from whom the gasoline has been or is 
to be purchased, the minimum specifications registered by the 
seller, the brand, name, or label that is to be given such gasoline 
and the minimum specifications of such gasoline as filed with the 
Board; provided, further, that no labeling, naming or branding of 
gasoline which may be required by the Gasoline and Oil Inspection 
Board under the provisions of this Article, shall be construed as 
permitting gasoline to become the subject of fair trade contracts, as 
provided in G.S. 66-52. After the adoption and publication of said 
standards it shall be unlawful to sell or offer for sale or exchange or 
use in this State any products which do not comply with the stan- 
dards so adopted. The said Gasoline and Oil Inspection Board shall, 
from time to time after a public hearing, have the right to amend, 
alter, or change said standards. Three members of said Board shall 
constitute a quorum. (1937, c. 425, s. 9; 1941, c. 220; 1949, c. 1167; 
1961, c. 961; 1969,°c. 445, s. 2.) 


Editor’s Note. — This section has 
been reprinted to correct a typographical 
error appearing in the bound volume. 


ARTICLE 5. 


Liquefied Petroleum Gases. 


§ 119-56. Registration of dealers; liability insur- 
ance or substitute required. 


A person shall not hold himself out as a dealer without first 
having registered as herein provided. A dealer shall annually on or 
before January 1 of each year register with the Commissioner on a 
form to be furnished by the Commissioner. Such form shall give the 
name and address of the dealer, the place or places of and type or 
types of business [of] such dealer, and such other pertinent informa- 
tion as the Commissioner may deem necessary. 

A dealer shall obtain and maintain comprehensive general liabil- 
ity insurance including product liability of one hundred thousand 
dollars ($100,000) combined single limits and, when applicable, 
comprehensive automobile liability insurance of one hundred thou- 
sand dollars ($100,000) combined single limits. Verification of said 
insurance coverage shall be made in a manner satisfactory to the 
Commissioner. In lieu of insurance, the dealer may file and main- 
tain a bond, certificate of deposit or irrevocable letter of credit in a 
form satisfactory to the Commissioner which provides protection for 
the public in the same amounts and to the same extent as said 
insurance. 
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The provisions of this section shall not apply to a dealer who 
retails liquefied petroleum gas in containers of less than 50 pounds 
water capacity and which retailing does not involve the filling of 
such containers. (1955, c. 487; 1961, c. 1072; 1981, c. 486, s. 1; 1987, 
034533) 


Effect of Amendments. — The 1987 _ ble letter of credit” in the last sentence 
amendment, effective June 23, 1987, in- of the second paragraph. 
serted “certificate of deposit or irrevoca- 


§ 119-58. Unlawful acts. 


(a) It shall be an unlawful act for any person to: 

(1) Sell any gas burning appliance designed or built for domes- 
tic use which has not been approved by the American Gas 
Association, Inc., the Underwriters Laboratory, Inc., or 
other laboratory approved by the Commissioner of Agricul- 
ture; 

(2) Install any unvented space heating appliance in a manufac- 
tured home as defined in G.S. 143-145(7); 

(3) Install any unvented space heating appliance in a sleeping 
room that has an input of over 30 BTU per cubic feet of 
enclosure; 

(4) Fill a consumer tank or container in excess of 85 percent 
(85%) of its water capacity, or to fill a tank or container on 
the premises of a consumer that is not equipped with a fill 
tube or gauge; provided, said tank or container may be 
filled by weight if the tank or container is weighed before 
and after filling; 

(5) Disconnect an appliance from a gas supply line without 
capping or plugging said line before leaving the premises; 

(6) Turn on the gas after reestablishing an interrupted service 
without first having checked and closed all gas outlets; 

(7) Violate any provisions of this Article or any rules and regu- 
lations promulgated thereunder. 

(1955, c. 487; 1959, c. 796, s. 3; 1961, c. 1072; 1981, c. 486, s. 1; 
1987, ca 282s shat) 


Only Part of Section Set Out.— As amendment, effective June 4, 1987, sub- 
the rest of the section was not affected stituted “manufactured home” for “mo- 
by the amendment, it is not set out. bile home” in subdivision (a)(2). 

Effect of Amendments. — The 1987 
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Chapter 120. 


General Assembly. 


Article 1. 


Apportionment of Members; Com- 
pensation and Allowances. 


Sec. 

120-3. (Effective until the convening of 
the 1989 Regular Session) 
Pay of members and offi- 
cers of the General Assem- 
bly. 

120-3. (Effective upon the convening of 
the 1989 Regular Session) 
Pay of members and offi- 
cers of the General Assem- 
bly. 


Article 1A. 


Legislative Retirement System. 


120-4.8. Definitions. 

120-4.16. Repayments and purchases. 

120-4.19. Contributions by the mem- 
bers. 

120-4.21. Service retirement benefits. 

120-4.22. Disability retirement bene- 
fits. 

120-4.22A. Post-retirement increases in 
allowances. 

120-4.24. Return to membership of for- 
mer member. 

120-4.25. Return of accumulated contri- 
butions. 

120-4.27. (Effective until July 1, 1988) 
Death benefit. 

120-4.27. (Effective July 1, 1988) Death 
benefit. 

120-4.28. Survivor’s alternate benefit. 

120-4.30. (See editor’s note for effective 
date) Termination or par- 
tial termination; discontin- 
uance of contributions. 


Article 5A. 
Committee Activity. 


120-19.4A. Requests to State Bureau of 
Investigation for back- 
ground investigation of a 
person who must be con- 
firmed by legislative ac- 
tion. 

120-19.9. Local acts affecting State 
highway system to be con- 
sidered by transportation 
committees. 
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Article 6. 
Acts and Journals. 
Sec. 
120-20.1. Coded bill drafting. 


Article 6D. 


Local Government Fiscal 
Information Act. 


120-30.48. Fiscal impact of administra- 
tive actions. 


Article 8. 
Elected Officers. 
120-37. Elected officers; salaries; staff. 
Article 12B. 


Commission on Children and 


Youth. 
120-70.7. Creation; appointment of 
members. 
120-70.8. Time of appointments; terms 
of office. 


120-70.9. Organization of Commission. 

120-70.10. Members to serve without 
compensation; subsistence 
and travel expenses. 

120-70.11. Assistance to Commission. 

120-70.12. Duties of Commission. 

120-70.13. Reports to General Assem- 
bly. 

120-70.14. Assistance of State Depart- 
ments. 


Article 138A. 


Joint Legislative Committee to 
Review Federal Block 
Grant Funds. 


120-84.1 to 120-84.5. [Repealed.] 


Article 14. 
Legislative Ethics Act. 
Part 3. Legislative Ethics Committee. 
120-103. Possible violations; 
dures; disposition. 
Article 16. 


Legislative Appointments to 
Boards and Commissions. 


120-123. Service by members of the 
General Assembly on cer- 
tain boards and commis- 
sions. 


proce- 
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Article 18A. Article 21. 
Review of Proposals to License The North Carolina Study 
New Occupations and Geinission ookseing 
Professions. : 
Sec. Sec. 
120-149.1. Findings and purpose. 120-180. Commission; creation. 
120-149.2. Definitions. 120-181. Commission; duties. 
120-149.3. Assessment of new licensing 1920-182. Commission; membership. 
boards. » 120-183. Commission; meetings. 


120-149.4. Procedure and criteria to be 490.184 


used in preparation of as- 190.185, Commission; public hearings. 
sessment reports. 


120-149.5, Hearings: 120-186. Commission; authority. 


: . 120-187. Commission; reports. 
-149.6. Legislat C tt Anh he 
120-149.6 i a y aatcaere many on 120-188. Co ission; staff; meeting 


place. 
Article 20. 


Joint Legislative Commission on 
Municipal Incorporations. 


. Commission; reimbursement. 


Part 2. Procedure for Incorporation 
Review. 


120-175 to 120-179. [Reserved.] 


ARTICLE 1. 
Apportionment of Members; Compensation and 
Allowances. 
§ 120-1. Senators. 
CASE NOTES 


As to the vote diluting effect of a Thornburg v. Gingles, — U.S. —, 106 S. 
multimember electoral structure, see Ct. 2752, 92 L. Ed. 2d 25 (1986). 


§ 120-2. House apportionment specified. 
CASE NOTES 


As to the vote diluting effect of a Thornburg v. Gingles, — U.S. —, 106 S. 
multimember electoral structure, see Ct. 2752, 92 L. Ed. 2d 25 (1986). 


§ 120-3. (Effective until the convening of the 1989 
Regular Session) Pay of members and 
officers of the General Assembly. 


(a) The Speaker of the House shall be paid an annual salary of 
twenty-eight thousand four hundred fifty-two dollars ($28,452) pay- 
able monthly and an expense allowance of nine hundred twenty- 
nine dollars ($929.00) per month. The President Pro Tempore of the 
Senate shall be paid an annual salary of seventeen thousand four 
hundred dollars ($17,400) payable monthly and an expense allow- 
ance of six hundred three dollars ($603.00) per month. The Speaker 
Pro Tempore of the House shall be paid an annual salary of four- 
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teen thousand six hundred fifty-two dollars ($14,652) payable 
monthly and an expense allowance of three hundred thirty-seven 
dollars ($337.00) per month. The minority leader in the House and 
the majority and minority leader in the Senate shall each be paid 
an annual salary of twelve thousand four hundred fifty-six dollars 
($12,456) payable monthly, and an expense allowance of three hun- 
dred thirty-seven dollars ($337.00) per month. 

(b) Every other member of the General Assembly shall receive 
increases in annual salary and expense allowances only to the ex- 
tent of and in the amounts equal to the average increases received 
by employees of the State, effective upon convening of the next 
regular session of the General Assembly after enactment of these 
increased amounts. Accordingly, upon convening of the 1987 Regu- 
lar Session of the General Assembly, every other member of the 
General Assembly shall be paid an annual salary of ten thousand 
one hundred forty dollars ($10,140) payable monthly, and an ex- 
peneee allowance of two hundred fifty-two dollars ($252.00) per 
month. 

(c) The salary and expense allowances provided in this section 
are in addition to any per diem compensation and any subsistence 
and travel allowance authorized by any other law with respect to 
any regular or extra session of the General Assembly, and service 
on any State board, agency, commission, standing committee and 
study commission. (1929, c. 2, s: 1; 1951, c. 23, s. 1; 1965, c. 917; c. 
BUS 7181219678 co 012021969) c. 127878211971, ch1200%s. 541973: 
c. 1482, s. 1; 1977, 2nd Sess., c. 1249, ss. 1, 2; 1979, 2nd Sess., c. 
1137, s. 9.1; 1983, c. 761, s. 203; 1983 (Reg. Sess., 1984), c. 1034, s. 
209; 1985, c. 479, s. 208; 1985 (Reg. Sess., 1986), c. 1014, s. 29.) 


Section Set Out Twice. — The sec- amended effective upon the convening of 
tion above is effective until the conven- the 1989 Regular Session of the General 
ing of the 1989 Regular Session of the Assembly, see the following section, also 
General Assembly. For this section as numbered § 120-3. 


§ 120-3. (Effective upon the convening of the 1989 
Regular Session) Pay of members and 
officers of the General Assembly. 


(a) The Speaker of the House shall be paid an annual salary of 
twenty-nine thousand eight hundred eighty dollars ($29,880) pay- 
able monthly, and an expense allowance of nine hundred seventy- 
five dollars ($975.00) per month. The President Pro Tempore of the 
Senate shall be paid an annual salary of eighteen thousand two 
hundred seventy-six dollars ($18,276), payable monthly, and an 
expense allowance of six hundred thirty-three dollars ($633.00) per 
month. The Speaker Pro Tempore of the House shall be paid an 
annual salary of sixteen thousand eight hundred thirty-six dollars 
($16,836), payable monthly, and an expense allowance of four hun- 
dred ninety-four dollars ($494.00) per month; and the Deputy Presi- 
dent Pro Tempore of the Senate shall be paid an annual salary of 
fifteen thousand three hundred eighty-four dollars ($15,384), pay- 
able monthly, and an expense allowance of three hundred fifty-four 
dollars ($354.00) per month. The minority leader in the House and 
the majority and minority leaders in the Senate shall be paid an 
annual salary of thirteen thousand eighty dollars ($13,080), pay- 
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1987 CUMULATIVE SUPPLEMENT 
able monthly, and an expense allowance of three hundred fifty-four 
dollars ($354.00) per month. 

(b) Every other member of the General Assembly shall receive 
increases in annual salary and expense allowances only to the ex- 
tent of and in the amounts equal to the average increases received 
by employees of the State, effective upon convening of the next 
Regular Session of the General Assembly after enactment of these 
increased amounts. Accordingly, upon convening of the 1989 Regu- 
lar Session of the General Assembly, every other member of the 
General Assembly shall be paid an annual salary of ten thousand 
six hundred forty-four dollars ($10,644), payable monthly, and an 
or Dee allowance of two hundred sixty-five dollars ($265.00) per 
month. 

(c) The salary and expense allowances provided in this section 
are in addition to any per diem compensation and any subsistence 
and travel allowance authorized by any other law with respect to 
any regular or extra session of the General Assembly, and service 
on any State board, agency, commission, standing committee and 
study commission, (1929cr 2° sv1:"1951"c. 2Z3 "sh P1965 sc7917 Cc. 
PIB TSS el OG7 ac. 1 £2071 9697e8 1278) s. 97). cl 1200ss25e1 97S. 
c. 1482, s. 1; 1977, 2nd Sess., c. 1249, ss. 1, 2; 1979, 2nd Sess., c. 
1137, s. 9.1; 1983, c. 761, s. 203; 1983 (Reg. Sess., 1984), c. 1034, s. 
209; 1985, c. 479, s. 208; 1985 (Reg. Sess., 1986), c. 1014, s. 29; 1987, 
Cui O0, Bo lor Ce OOU. 5s. 108 


Section Set Out Twice. — The sec- 
tion above is effective upon the conven- 


Session Laws 1987, c. 830, s. 1.1 pro- 
vides that c. 830 shall be known as “The 


ing of the 1989 Regular Session of the 
General Assembly. For this section as in 
effect until the convening of the 1989 
Regular Session, see the preceding sec- 
tion, also numbered § 120-3. 

Editor’s Note. — 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides that c. 738 shall be known as “The 
Current Operations Appropriations Act 
of 1987.” 

Session Laws 1987, c. 738, s. 237 and 
c. 830, s. 121 are severability clauses. 


State Aid for Nonstate Agencies Act of 
1987.” 

Effect of Amendments. — 

The 1987 amendment by c. 738, s. 15, 
effective upon the convening of the 1989 
Regular Session of the General Assem- 
bly, rewrote subsections (a) and (b). 

The 1987 amendment by c. 830, s. 70, 
effective upon the convening of the 1989 
Regular Session of the General Assem- 
bly, rewrote the third sentence of sub- 
section (a). 


ARTICLE 1A. 


Legislative Retirement System. 


§ 120-4.8. Definitions. 


The following words and phrases as used in this Article, unless 
the context clearly requires otherwise, have the following mean- 


ings: 


(7) “Highest annual salary” means the twelve consecutive 
months of compensation authorized during a member’s 
final legislative term for the highest position that a mem- 
ber ever held as a member of the General Assembly. 

(1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 198; 1987, 


C. (30h. Slay) 


§ 120-3 is set out twice. See headings for effective dates. 


§ 120-4.16 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides that c. 738 shall be known as “The 
Current Operations Appropriations Act 
of 1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Session Laws 1987, c. 738, s. 31(a) pro- 
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§ 120-4.19 


vides: “The provisions of this subsection 
shall only effect [sic] benefits payable on 
and after September 1, 1987.” 

Effect of Amendments. — The 1987 
amendment, effective July 1, 1984, re- 
wrote subdivision (7), which formerly 
defined the term “highest annual sal- 
ary” as the twelve consecutive months of 
compensation paid to a legislator which 
yields the highest total amount. 


§ 120-4.16. Repayments and purchases. 


All repayments and purchases of service credit, allowed under 
this Article, shall be made within two years after the member first 
becomes eligible to make such repayments and purchases. All such 
repayments and purchases not made within two years after the 
member becomes eligible shall equal the full actuarial cost of the 
additional service credit as defined in G.S. 135-4(m). (1983, c. 761, 


s. 238; 1987, c. 738, s. 31(b).) 


Editor’s Note. — Session Laws 1987, 
c. 738, s. 1.1 provides that c. 738 shall be 
known as “The Current Operations Ap- 
propriations Act of 1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Effect of Amendments. — The 1987 


amendment, effective July 1, 1984, sub- 
stituted “to make such repayments and 
purchases” for “for membership in the 
System” in the first sentence and de- 
leted “for membership in the System” 
following “becomes eligible” in the sec- 
ond sentence. 


§ 120-4.19. Contributions by the members. 


Effective upon convening of the 1985 Regular Session of the Gen- 
eral Assembly, each member shall contribute by payroll deduction 
for each pay period for which he receives compensation seven per- 
cent (7%) of his compensation for the period. 

Anything within this Article to the contrary notwithstanding, 
the State, pursuant to the provisions of Section 414(h)(2) of the 
Internal Revenue Code of 1954 as amended, shall pick up and pay 
the contributions which would be payable by the members under 
this section with respect to the services of such members rendered 
after the effective date of this paragraph. The members’ contribu- 
tions picked up by the State shall be designated for all purposes of 
the Retirement System as member contributions, except for the 
determination of tax upon a distribution from the System. These 
contributions shall be credited to the Annuity Savings Fund and 
accumulated within the Fund in a member’s account which shall be 
separately established for the purpose of accounting for picked-up 
contributions. Member contributions picked up by the State shall 
be payable from the same source of funds used for the payment of 
compensation to a member. A deduction shall be made from a mem- 
ber’s compensation equal to the amount of his contributions picked 
up by the State. This deduction, however, shall not reduce a mem- 
ber’s compensation as defined in G.S. 120-4.8(1). Picked-up contri- 
butions shall be transmitted to the Retirement System monthly for 
the preceding month by means of a warrant drawn by the State 
payable to the Retirement System and shall be accompanied by a 
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schedule of the picked-up contributions on such forms as may be 
prescribed. (1983, c. 761, s. 238; 1985, c. 400, s. 8.) 


Editor’s Note. — This version of this ing from the Internal Revenue Service 
section, as amended by Session Laws that the fund is a qualified trust under 
1985, c. 400, s. 8, became effective on Section 401(a) of the Internal Revenue 
November 1, 1986, following the receipt Code of 1954. 
on August 18, 1986, of the favorable rul- 


§ 120-4.21. Service retirement benefits. 


(a) Eligibility; Application. — Any member in service may retire 
with full benefits who has reached 65 years of age with five years of 
creditable service. Any member in service may retire with reduced 
benefits who has reached the age of 60 years with five years of 
creditable service. The member shall make written application to 
the Board of Trustees to retire on a service retirement allowance on 
the first day of the particular calendar month he designates. The 
designated date shall be no less than one day nor more than 90 days 
from the filing of the application. During this period of notification, 
a member may separate from service without forfeiting his retire- 
ment benefits. 

(b) Computation. — Upon retirement from service in accordance 
with subsection (a) of this section, a member shall receive a service 
retirement allowance computed as follows: 

(1) For a member whose retirement date occurs on or after his 
65th birthday and upon completion of five years of credit- 
able service, four percent (4%) of his “highest annual sal- 
ary,’ multiplied by the number of years of creditable ser- 
vice. 

(2) For a member whose retirement date occurs on or after his 
60th and before his 65th birthday and upon completion of 
five years of creditable service, computation as in subdivi- 
sion (1) of this subsection, reduced by one-fourth of one 
percent (1/4 of 1%) for each month his retirement date pre- 
cedes his 65th birthday. 

(1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 193, 194, 
196; 1987, c. 513, s/1; c. 738, ss. 31(c), (d).) 


Editor’s Note. — than 90 days” for “30 nor more than 90 


Session Laws 1987, c. 738, s. 1.1 pro- days” in the fourth t foes. 
vides that c. 738 shall be known as “The i id) Melnnaeuctoabeie is tacks 


4 wn tion (a). 
penrenh Operations Appropriations Act Session Laws 1987, c. 738, s. 31(c), (d), 
Session Laws 1987, c. 738, s. 237 is a effective September 1, 1987, substituted 
severability clause. “five years” for “eight years” in the first 
Effect of Amendments. — Session 2nd second sentences of subsection (a) 


Laws 1987, c. 513, s. 1, effective June 29, and in subdivisions (b)(1) and (b)(2). 
1987, substituted “one day nor more 
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§ 120-4.22. Disability retirement benefits. 


(a) Eligibility; Application. — Upon application by or on behalf 
of the member, any member in service who has completed at least 
five years of creditable service and who has not reached his 60th 
birthday may, after medical certification, be retired on a disability 
retirement allowance by the Board of Trustees on the first day of 
the particular calendar month designated by the applicant. The 
designated date shall be no less than one day nor more than 90 days 
from the filing of the application. 

(1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 195, 196; 


LOS (eC LO MmS el Cul Ooms OL) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides that c. 738 shall be known as “The 
Current Operations Appropriations Act 
of 1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 


Effect of Amendments. — Session 
Laws 1987, c. 513, s. 1, effective June 29, 
1987, substituted “one day nor more 
than 90 days” for “30 nor more than 90 
days” in the second sentence of subsec- 
tion (a). 

Session Laws 1987, c. 738, s. 31(d), ef- 
fective September 1, 1987, substituted 
“five years” for “eight years” in subsec- 
tion (a). 


§ 120-4.22A. Post-retirement increases in allow- 
ances. 


(c) In accordance with subsection (a) of this section, from and 
after July 1, 1987, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before January 1, 
1987, shall be increased by the same amount as provided to retired 
members and beneficiaries of the Teachers’ and State Employees’ 
Retirement System pursuant to the provisions of G.S. 135-5(ii) and 
(jj). (1985 (Reg. Sess., 1986), c. 1014, s. 49(c); 1987, c. 738, s. 27(d).) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides that c. 738 shall be known as “The 
Current Operations Appropriations Act 
of 1987.” 


Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, 
added subsection (c). 


§ 120-4.24. Return to membership of former mem- 
ber. 


If a retired former member of the Retirement System or of the 
Legislative Retirement Fund returns to service as a member of the 
General Assembly, his retirement allowance shall cease and he 
shall be restored as a member of the Retirement System. The com- 
putation of the amount of benefits to which he may subsequently 
become entitled under this Article shall be computed as follows: 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

(1) For a member who earns at least three years’ membership 
service after restoration to service, the retirement allow- 
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ance shall be computed on the basis of his compensation 
and service before and after the period of prior retirement 
without restrictions. 

(2) For a member who does not earn three years’ membership 
service after restoration to service, the retirement allow- 
ance shall be equal to the sum of the retirement allowance 
to which he would have been entitled had he not been 
restored to service, without modification of the election of 
an optional allowance previously made, and the retirement 
allowance that results from service earned since being re- 
stored to service. (1983, c. 761, s. 238; 1987, c.. 738, s. 
39(a).) 


Editor’s Note. — Session Laws 1987, c. 738, s. 237 is a 
Session Laws 1987, c. 738, s. 1.1 pro- severability clause. 
vides that c. 738 shall be known as “The Effect of Amendments. — The 1987 
Current Operations Appropriations Act amendment, effective September 1, 
of 1987.” 1987, rewrote the second paragraph. 


§ 120-4.25. Return of accumulated contributions. 


If a member ceases to be a member of the General Assembly 
except by death or retirement, he shall, upon submission of an 
application, be paid not earlier than 60 days following the date of 
termination of service, the sum of his contributions if he has less 
than five years of creditable service, or the sum of his accumulated 
contributions if he has five or more years of creditable service, 
provided he has not in the meantime returned to service. Upon 
payment of this sum his membership in the System ceases. If he 
becomes a member afterwards, no credit shall be allowed for any 
service previously rendered except as provided in G.S. 120-4.14 and 
the payment shall be in full and complete discharge of any rights in 
or to any benefits otherwise payable under this Article. Upon re- 
ceipt of proof satisfactory to the Board of Trustees of the death, 
prior to retirement, of a member or former member, there shall be 
paid to the person or persons he nominated by written designation 
duly acknowledged and filed with the Board of Trustees, if the 
person or persons are living at the time of the member’s death, 
otherwise to the member’s legal representatives, the amount of his 
accumulated contributions at the time of his death, unless the bene- 
ficiary elects to receive the alternate benefit under the provisions of 
G.S. 120-4.28. There shall be deducted from any amount otherwise 
payable any amount due any agency or subdivision of the State by 
the member by reason of any outstanding overpayment of salary or 
by any other reason. Even if the member fails to demand the return 
of his accumulated contributions within 90 days from the day he 
ceases to be a member of the General Assembly, any amount due 
the agency or subdivision by reason of any outstanding overpay- 
ment of salary or any other reason shall be paid to the agency or 
subdivision by the Retirement System upon demand. After the 
agency or subdivision has notified the executive director of any 
amount due. The Retirement System has no liability for amounts 
deducted and transmitted to the agency or subdivision nor for any 
failure by the Retirement System for any reason to make the deduc- 
tions. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 197; 
L987; Caciooe Siolte):) 
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Editor’s Note. — Effect of Amendments. — The 1987 
Session Laws 1987, c. 738, s. 1.1 pro- amendment, effective September 1, 
vides that c. 738 shall be known as “The 1987, substituted “five” for “eight” in 
Current Operations Appropriations Act two places in the first sentence. 
of 1987.” 
Session Laws 1987, c. 738, s. 237 is a 
severability clause. 


§ 120-4.27. (Effective until July 1, 1988) Death bene- 
fit. 


The designated beneficiary of a member who dies while in service 
after completing one year of creditable service shall receive a lump- 
sum payment of an amount equal to the deceased member’s highest 
annual salary, to a maximum of fifteen thousand dollars ($15,000). 
For purposes of this death benefit “in service” means currently 
serving as a member of the North Carolina General Assembly. 

The death benefit provided by this section shall be designated a 
group life insurance benefit payable under an employee welfare 
benefit plan that is separate and apart from the Retirement System 
but under which the members of the Retirement System shall par- 
ticipate and be eligible for group life insurance benefits. The Board 
of Trustees is authorized to provide the death benefit in the form of 
group life insurance either by purchasing a contract or contracts of 
group life insurance with any life insurance company or companies 
licensed and authorized to transact business in the State of North 
Carolina for the purpose of insuring the lives of qualified members 
in service, or by establishing or affiliating with a separate trust 
fund qualified under Section 501(c)(9) of the Internal Revenue Code 
of 1954, as amended. (1983, c. 761, s. 238; 1985, c. 400, s. 9.) 


Section Set Out Twice. — The sec- July 1, 1988, see the following section, 
tion above is effective until July 1,1988. also numbered § 120-4.27. 
For this section as amended effective 


§ 120-4.27. (Effective July 1, 1988) Death benefit. 


The designated beneficiary of a member who dies while in service 
after completing one year of creditable service shall receive a lump- 
sum payment of an amount equal to the deceased member’s highest 
_ annual salary, to a maximum of fifteen thousand dollars ($15,000). 

For purposes of this death benefit “in service” means currently 
serving as a member of the North Carolina General Assembly. 

The death benefit provided by this section shall be designated a 

roup life insurance benefit payable under an employee welfare 
Panett lan that is separate and apart from the Retirement System 
but under which the members of bie Retirement System shall par- 
ticipate and be eligible for group life insurance benefits. The Board 
of Trustees is authorized to provide the death benefit in the form of 
group life insurance either by RUS CBRNE a contract or contracts of 
proup life insurance with any life insurance company or companies 

icensed and authorized to transact business in the State of North 
- Carolina for the purpose of insuring the lives of qualified members 
in service, or by establishing or affiliating with a separate trust 
fund qualified under Section 501(c)(9) of the Internal Revenue Code 
of 1954, as amended. 

Upon receipt of proof, satisfactory to the Board of Trustees, of the 
death of a retired member of the Retirement System or Retirement 
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Fund on or after July 1, 1988, there shall be paid a death benefit to 
the surviving spouse of a deceased retired member, or to the de- 
ceased retired member’s legal representative if not survived by a 
spouse; provided the retired member has elected, when first eligi- 
ble, to make, and has continuously made, in advance of his death 
required contributions as determined by the Retirement System on 
a fully contributory basis, through retirement allowance deductions 
or other methods adopted by the Retirement System, to a group 
death benefit trust fund administered by the Board of Trustees 
separate and apart from the Retirement System’s Annuity Savings 
Fund and Pension Accumulation Fund. This death benefit shall be 
a lump-sum payment in the amount of five thousand dollars 
($5,000) upon the completion of twenty-four months of contribu- 
tions required under this subsection. Should death occur before the 
completion of twenty-four months of contributions required under 
this subsection, the deceased retired member’s surviving spouse or 
legal representative if not survived by a spouse shall be paid the 
sum of the retired member’s contributions required by this subsec- 
tion plus interest to be determined by the Board of Trustees. (1983, 
c. 161s. 298; 1985, c. 400, Ss: 931987, c.. 824, 38715) 


Section Set Out Twice. — The sec- Effect of Amendments. — 
tion above is effective July 1, 1988. For The 1987 amendment, effective July 
this section as in effect until July 1, 1, 1988, added the last paragraph. 
1988, see the preceding section, also | 
numbered § 120-4.27. 


§ 120-4.28. Survivor’s alternate benefit. 


The designated beneficiary of a member who dies in service be- 
fore retirement but after age 60 and after completing five years of 
creditable service or after completing 12 years of creditable service 
is entitled to Option 2 prescribed by G.S. 120-4.26. (1983, c. 761, s. 
238; 1983 (Reg. Sess., 1984), c. 1034, s. 199; 1985, c. 400, s. 3; 1987, 
c. 738, ss. 31(d), 37(c).) 


Editor’s Note. — Effect of Amendments. — 
Session Laws 1987, c. 738, s. 1.1 pro- The 1987 amendment, effective Sep- 
vides that c. 738 shall be known as “The tember 1, 1987, substituted “five years” 


Current Operations Appropriations Act for “eight years” and inserted “or after 


of 1987.” ; ; 
mplet 12 : 
Session Laws 1987, c. 738, s. 237 is a Se ait 1B S14 yenne Ot creditaller ser 


severability clause. 


§ 120-4.30. (See editor’s note for effective date) Ter- 
mination or partial termination; dis- 
continuance of contributions. 


In the event of the termination or partial termination of the Re- 
tirement System or in the event of complete discontinuance of con- 
tributions under the Retirement System, the rights of all affected 
members to benefits accrued to the date of such termination, partial 
termination, or discontinuance, to the extent funded as of such 
date, or the amounts credited to the members’ accounts, shall be 
nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 
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§ 120-19.4A 


Editor’s Note. — Session Laws 1987, 
c. 177, s. 1(c) makes this section effective 
upon the first day of the calendar month 
following the State’s receipt of a favor- 
able letter of determination or ruling 


GENERAL ASSEMBLY 


§ 120-19.9 


United States Department of Treasury, 
that the Retirement Systems are quali- 
fied trusts under Section 401(a) of the 
Internal Revenue Code of 1954 as 
amended. 


from the Internal Revenue Service, 


ARTICLE 5A. 
Committee Activity. 


§ 120-19.4A. Requests to State Bureau of Investiga- 
tion for background investigation of a 
person who must be confirmed by leg- 
islative action. 


The President of the Senate or the Speaker of the House may 
request that the State Bureau of Investigation perform a back- 
ground investigation on a person who must be appointed or con- 
firmed by the General Assembly, the Senate, or the House of Repre- 
sentatives. The person being investigated shall be given written 
notice by regular mail at least 10 days prior to the date that the 
State Bureau of Investigation is requested to perform the back- 
ground investigation by the presiding officer of the body from which 
the request originated. There is a rebuttable presumption that the 
person being investigated received the notice if the presiding officer 
has a copy of the notice. The State Bureau of Investigation shall 
perform the requested background investigation and shall provide 
the information, including criminal records, to the presiding officer 
of the body from which the request originated. A copy of the infor- 
mation also shall be provided to the person being investigated. The 
term “background investigation” shall be limited to an investiga- 
tion of a person’s criminal record, educational background, employ- 
ment record, records concerning the listing and payment of taxes, 
and credit record, and to a requirement that the person provide the 
information contained in the statements of economic interest re- 
quired to be filed by persons subject to Executive Order Number 1, 
filed on January 31, 1985, as contained on pages 1405 through 1419 
of the 1985 Session Laws (First Session, 1985). (1987, c. 867, s. 2.) 


Editor’s Note. — Session Laws 1987, 
c. 867, s. 5, makes this section effective 


upon ratification. The act was ratified 
August 14, 1987. 


§ 120-19.9. Local acts affecting State highway sys- 
tem to be considered by transportation 
committees. 

Any local bill affecting the State highway system shall, prior to 
its passage, be referred to a committee of either the House or Sen- 
ate charges with the responsibility of examining bills or issues re- 


lated to transportation or to the State highway system. (1987, c. 
747, s. 24.) 


35 


§ 120-20.1 1987 CUMULATIVE SUPPLEMENT § 120-30.48 


Editor’s Note. — Session Laws 1987, vides that as used in the act, the word 
c. 747, s. 27 makes this section effective “municipality” means a “city” as defined 
upon ratification. The act was ratified by G.S. 160A-1. 

August 7, 1987. Session Laws 1987, c. 747, s. 26 is a 

Session Laws 1987, c. 747, s. 25 pro- severability clause. 


ARTICLE 6. 


Acts and Journals. 


§ 120-20.1. Coded bill drafting. 


(a) Whenever in any act: 
(1) It is stated that a law “reads as rewritten:”; and 
(2) The law is set out showing material struck through or 
underlined, or both 
the material struck through is being deleted from the existing law, 
and the material underlined is being added to the existing law. 

(b) Notwithstanding subsection (a) of this section, underlining in 
a column heading is existing law, and a double underline shows a 
column heading being added to existing law. 

(b1) In any part of a law enacted in the format provided by this 
section, the material deleted from existing law and the material 
being added to existing law are the only changes made, the setting 
out of material not deleted or added is for illustration only, and the 
fact that two different acts amend the same law, when one or more 
of those is in the format provided by this section, does not in itself 
create a conflict. 

(c) As used in this section “act” and “law” also includes joint and 
simple resolutions. 

(d) This section applies to acts ratified on or after February 9, 
19S) lope G Loome400. 6. 45) 


Editor’s Note. — Session Laws 1987, Effect of Amendments. — Session 
c. 138, s. 2 makes this section effective Laws 1987, c. 485, s. 4, effective June 26, 
upon ratification. The act was ratified 1987, added subsection (bl). 

May 5, 1987. 


ARTICLE 6D. 


Local Government Fiscal Information Act. 


§ 120-30.48. Fiscal impact of administrative ac- 
tions. 


(a) An agency subject to Article 2 of Chapter 150B of the General 
Statutes shall file a fiscal note for a proposed new rule, or a pro- 
posed amendment or repeal of an existing rule, that can affect the 
expenditures or revenues of a unit of local government. The fiscal 
note shall be filed with the Fiscal Research Division, the Office of 
State Budget and Management, the North Carolina Association of 
County Commissioners, and the North Carolina League of Munici- 
palities. The fiscal note shall be filed with the entities listed no 
later than the date specified in G.S. 150B-11. 

(1979, 2nd Sess., c. 1262, s. 8; 1987, c. 827, s. 55.) 
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Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 13, 1987, 
by the amendment, it is not set out. rewrote subsection (a). 


ARTICLE 8. 
Elected Officers. 


§ 120-37. Elected officers; salaries; staff. 


(b) The sergeant-at-arms and the reading clerk in each house 
shall be paid a salary of one hundred seventy-seven dollars 
($177.00) per week, plus subsistence at the same daily rate pro- 
vided for members of the General Assembly, plus mileage at the 
rate provided for members of the General Assembly for one round 
trip only from their homes to Raleigh and return. The sergeants-at- 
arms shall serve during sessions of the General Assembly and at 
such time prior to the convening of, and subsequent to adjournment 
or recess of, sessions as may be authorized by the Legislative Ser- 
vices Commission. The reading clerks shall serve during sessions 
only. Each principal clerk shall be entitled to other benefits avail- 
able to State employees and shall be paid an annual salary of 
thirty-nine thousand three hundred twelve dollars ($39,312), pay- 
able monthly. 

(c) The principal clerks shall be full-time officers. The Legisla- 
tive Services Commission shall review the salary of the principal 
clerks prior to submission of the proposed operating budget of the 
General Assembly to the Governor and Advisory Budget Commis- 
sion and shall make appropriate recommendations for changes in 
those salaries. Any changes enacted by the General Assembly shall 
be by amendment to this paragraph. 

(1969, c. 1184, s. 7; 1977, 2nd Sess., c. 1278; 1979, c. 838, s. 82; 
1979, 2nd Sess., c. 1137, s. 8; 1981, c. 1127, s. 9; 1983, c. 761, s. 197; 
1983 (Reg. Sess., 1984), c. 1034, s. 208; c. 1116, s. 110; 1985, c. 479, 
ss. 205, 207; c. 757, s. 189; 1985 (Reg. Sess., 1986), c. 1014, ss. 30, 
BLA OS ee eo SavelLOne Lie) 


Only Part of Section Set Out.— As___1, 1987, substituted “one hundred sev- 
the rest of the section was not affected enty-seven dollars ($177.00)” for “one 
by the amendment, it is not set out. hundred sixty-eight dollars ($168.00)” in 

Editor’s Note. — the first sentence of subsection (b), and 

Session Laws 1987, c. 738, s. 1.1 pro- rewrote the second sentence of subsec- 
vides that c. 738 shall be known as “The _ tion (c), which read “Each principal 
Current Operations Appropriations Act clerk shall be paid an annual salary of 


of 1987.” thirty-seven thousand four hundred 
Session Laws 1987, c. 738, s. 237 isa forty dollars ($37,440), payable 
severability clause. monthly.” 


Effect of Amendments. — 
The 1987 amendment, effective July 
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ARTICLE 12B. 


Commission on Children and Youth. 


§ 120-70.7. Creation; appointment of members. 


There is created a Commission on Children and Youth with 15 
members to be appointed as follows: five members by the President 
of the Senate, five members by the Speaker of the House of Repre- 
sentatives, and five by the Governor. Of the members appointed by 
the President of the Senate, three shall be members of the Senate at 
the time of their appointment, one shall be an attorney, and one 
shall be a parent of a child under 16. Of the members appointed by 
the Speaker of the House of Representatives, three shall be mem- 
bers of the House of Representatives at the time of their appoint- 
ment, one shall be a physician licensed to practice in North Caro- 
lina and actively involved in the private practice of pediatrics, and 
one educator actively involved in special education. Of the five ap- 
pointed by the Governor, one shall be an attorney, one shall be an 
educator actively involved in the education of children, one shall be 
a parent of a child with special needs, one shall be a physician, and 
one shall be a member of the public. (1987, c. 873, s. 25.1.) 


Editor’s Note. — Session Laws 1987, vides that c. 873 shall be known as “The 
c. 873, s. 31 makes this Article effective | Study Commissions and Committees Act 
July 1, 1987. of 1987.” 

Session Laws 1987, c. 873, s. 1 pro- 


§ 120-70.8. Time of appointments; terms of office. 


Appointments to the Commission shall be made within 15 days 
subsequent to the close of each regular session of the General As- 
sembly. The term of office shall begin on the day of appointment, 
and shall end on the date when the next appointments are made. 
Terms shall be for two years. Members may be appointed for two 
consecutive terms and may be reappointed after being off the Com- 
mission for two years. Vacancies occurring during a term shall be 
filled for the unexpired term by the officer who made the original 
appointment. (1987, c. 873, s. 25.1.) 


§ 120-70.9. Organization of Commission. 


Upon its appointment, the Commission shall organize by electing 
from its membership a chairman and a vice-chairman. The Com- 
mission shall meet at such times and places as the chairman shall 
designate. With the approval of the Legislative Services Commis- 
sion, the facilities of the State Legislative Building and the Legisla- 
tive Office Building shall be available to the Commission. The 
Commission is authorized to conduct hearings and to contract for 
and employ such clerical and other assistance, professional advice 
and services as may be deemed necessary in the performance of its 
duties, with the approval of the Legislative Services Commission. 
(LOST. CstS7 oes 2D: Lo) 
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§ 120-70.10. Members to serve without compensa- 
tion; subsistence and travel expenses. 


Members of the Commission shall serve without compensation 
but they shall be paid such subsistence, per diem, and travel ex- 
penses as are provided for members of State boards and commis- 
sions generally pursuant to G.S. 138-5 and G.S. 138-6. The Com- 
mission shall be funded by the Legislative Services Commission 
from appropriations made to the General Assembly for that pur- 
pose. (1987, c. 873, s. 25.1.) 


§ 120-70.11. Assistance to Commission. 


The Commission, in the performance of its duties, may request 
and shall receive from every department, board, bureau, agency, 
commission, or institution of this State, or from any political subdi- 
vision of the State, information, cooperation, and assistance. (1987, 
cc? 8737 ste2be) 


§ 120-70.12. Duties of Commission. 


The Commission is hereby authorized to: 

(1) Pursue an in-depth study of the services provided by Sther 
states for children. 

(2) Collect and evaluate for comprehensiveness existing legis- 
lation in North Carolina that is relevant to programs for 
children as well as pertinent reports, studies and findings 
from other states, national bodies, State agencies, advo- 
cacy groups, and other interested persons. 

(3) Collect and evaluate for comprehensiveness the reports and 
recommendations of the various agencies, councils, com- 
missions, committees, and associations existing in North 
Carolina whose primary or partial duties are to make rec- 
ommendations designed to affect services for children. 

(4) Monitor on a continuing basis the progress of the State as it 
moves toward meeting the service requirements for chil- 
dren with special needs. 

(5) Recommend legislation. 

(6) Evaluate budget trends. (1987, c. 873, s. 25.1. ) 


§ 120-70.13. Reports to General Assembly. 


The Commission shall make a written report to the General As- 
sembly not later than February 1 of each odd-numbered year. This 
report shall include an analysis of the Commission’s study, includ- 
ing any legislative recommendations. (1987, c. 873, s. 25.1.) 
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§ 120-70.14. Assistance of State Departments. 


The Department of Human Resources, the Department of Public 
Education, the Department of Justice, and the Department of 
Crime Control and Public Safety are declared vital departments of 
State government to especially assist the Commission and to fur- 
nish it with information, and to the extent permitted by the Com- 
mission, to actively participate in the work and deliberations of the 
Commission. (1987, c. 873, s. 25.1.) 


ARTICLE 138A. 


Joint Legislative Committee to Review Federal 
Block Grant Funds. 


§§ 120-84.1 to 120-84.5: Repealed by Session Laws 1987, c. 
738, s. 120(d), effective August 7, 1987. 


Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 738, s. 237 is a 
c. 738, s. 1.1 provides that c. 738 shall be _severability clause. 
known as “The Current Operations Ap- 
propriations Act of 1987.” 


ARTICLE 14. 
Legislative Ethics Act. 


Part 3. Legislative Ethics Committee. 


§ 120-103. Possible violations; procedures; disposi- 
tion. 


(d) Disposition of Cases. — When the Committee has concluded 
its inquiries into alleged violations, the Committee may dispose of 
the matter in one or more of the following ways: 

(1) The Committee may dismiss the complaint and take no 
further action. In such case the Committee shall retain its 
records and findings in confidence unless the individual 
under inquiry requests in writing that the records and 
findings be made public. 

(2) The Committee may, if it finds substantial evidence that a 
criminal statute has been violated, refer the matter to the 
Attorney General for possible prosecution through appro- 
priate channels. 

(3) The Committee may refer the matter to the appropriate 
House of the General Assembly for appropriate action. 
That House may, if it finds the member guilty of unethical 
conduct as defined in this Article, censure, suspend or ex- 
pel the member. (1975, c. 564, s. 1; 1987, c. 439.) 
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Only Part of Section Set Out.— As amendment, effective June 22, 1987, in- 
the rest of the section was not affected serted “or more” preceding “of the fol- 
by the amendment, it is not set out. lowing ways” at the end of the introduc- 

Effect of Amendments. — The 1987 tory language of subsection (d). 


ARTICLE 16. 


Legislative Appointments to Boards and 
Commissions. 


§ 120-123. Service by members of the General As- 
sembly on certain boards and commis- 
sions. 


No member of the General Assembly may serve on any of the 
following boards or commissions: 

(12) Repealed by Session Laws 1987, c. 71, s. 4, effective Au- 
gust 14, 1987. 

(33a) Repealed by Session Laws 1987, c. 738, s. 41(d), effective 
August 7, 1987. 

(34b) The North Carolina Housing Partnership, as established 
by G.S. 122E-4. 

(39) Repealed by Session Laws 1987, c. 71, s. 4, effective Au- 
gust 14, 1987. 

(51) The State Building Commission, as established by G.S. 
143-135.25. 

(52) The Commission on School Facility Needs, established by 
G.S. 115C-489.3. 

(53) The North Carolina Marine Fisheries Commission as es- 
tablished by G.S. 143B-289.5. 

(54) The North Carolina Low-Level Radioactive Waste Dis- 
posal Authority, as established by G.S. 104G-5. 

(55) The North Carolina Health Insurance Trust Commission, 
as established by G.S. 58A-3. (1981 (Reg. Sess., 1982), c. 
POT SD 198526°526, 8. 121s'c. 908, 'S. 0. C2 009, & 4, Calls. 
Rseero: ag 9910559 108c5 7617 sel 79rd 5, saa: Coloo, 
BC toes. 2c. O02, Sa, COLL. a oC. Og) f..4) 1960 
(Reg. Sess., 1984), c. 995, ss. 4, 19; 1985, c. 202, s. 5; c. 479, 
SB Lpolbe CC. 000, 82351 .C,, C0085. 00; C4 40.15.07 1C.1101,,S8. 
155(b), 167(h), 179(e), 206(f), 208(c); 1985 (Reg. Sess., 
1986), c. 1011, ss. 2, 2.1(c); c. 1014, ss. 63(h), 99; c. 1028, s. 
Bon CaVOULONS. 14.09 100... Chi ssi, 07 C,,022,8..10;.c; 641, 
S.2de Ciel oo; Stl dicerGoms, nC 1541. S.. 4) 0r600.5, 15.) 


Only Part of Section Set Out.— As __ its amendment or repeal; nor does it af- 
the rest of the section was not affected fect the right to any refund or credit of a 
by the amendment, it is not set out. tax that would otherwise have been 

Editor’s Note. — available under the amended or re- 

Session Laws 1987, c. 622, s. 1, pro- pealed statute before its amendment or 
vides that the act shall be known as the _ repeal.” 

“School Facilities Finance Act of 1987.” Session Laws 1987, c. 738, s. 1.1, pro- 

Session Laws 1987, c. 622, s. 16 pro- vides that the act shall be known as 
vides: “This act does not affect the rights “The Current Operations Appropria- 
or liabilities of the State, a taxpayer, or tions Act of 1987.” 
other person arising under a statute Session Laws 1987, c. 738, s. 237 and 
amended or repealed by this act before  c. 850, s. 27(b) are severability clauses. 
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Session Laws 1987, c. 850, s.27(a) pro- tive October 1, 1987, added subdivision 
vides: “Notwithstanding any other pro- (53). 
vision of this act, this act shall not be Session Laws 1987, c. 738, s. 41(d), ef- 
construed as a revenue bill within the fective August 7, 1987, repealed subdivi- 
meaning of Section 23 of Article Il ofthe gion (33a), relating to the North Caro- 
Constitution of North Carolina. Any jna Board for Need-Based Student 
provision of this act contrary to this sec-  [gans. 
tion is void.” Session Laws 1987, c. 765, s. 2, effec- 
Effect of Amendments. — tive August 11, 1987, added subdivision 


Session Laws 1987, c. 71, ss. 4, 5, ef- ES eecelatin ‘ 
; 2 : * 3 ‘ g to the North Carolina 
fective Sere eeeeae feline Health Insurance Trust Commission. 
sions (14) and (oy) cel ee ae Session Laws 1987, c. 841, s. 4, effec- 


Carolina Capital Building Authority, 2 ree 
and added new subdivision (51), relating Be joie 14, 1987, rewrote subdivi- 
sion 


to the State Building Commission. 
Session Laws 1987, c. 622, s. 15, effec- Session Laws 1987, c. 850, s. 18, effec- 


tive July 16, 1987, added subdivision tive August 14, 1987, added subdivision 


(52), relating to the Commission on (54), relating to the North Carolina 
School Facility Needs. Low-Level Radioactive Waste Disposal 
Session Laws 1987, c. 641, s. 21, effec- Authority. 


ARTICLE 18A. 


Review of Proposals to License New 
Occupations and Professions. 


§ 120-149.1. Findings and purpose. 


The General Assembly finds that the number of licensed occupa- 
tions and professions has substantially increased and that licensing 
boards have occasionally been established without a determination 
that the police power of the State is reasonably exercised by the 
establishment of such licensing boards. 

The General Assembly fr:rther finds that by establishing criteria 
and procedures for reviewing proposed licensing boards, it will be 
better able to evaluate the need for new licensing boards. To this 
end, it is the purpose of this Article to assure that no new licensing 
board shall be established unless the following criteria are met: 

(1) The unregulated practice of the profession or occupation 
can substantially harm or endanger the public health, 
safety or welfare, and the potential for such harm is recog- 
sae and not remote or dependent upon tenuous argu- 
ment; 

(2) The profession or occupation possesses qualities that distin- 
guish it from ordinary labor; 

(3) Practice of the profession or occupation requires specialized 
skill or training; 

(4) A substantial majority of the public does not have the 
knowledge or experience to evaluate whether the practi- 
tioner is competent; and 

(5) The public is not effectively protected by other means; and 

(6) Licensure will not have a substantial adverse economic im- 
pact upon consumers of the practitioner’s goods or services. 
CoStar. ao0s, 1.) 
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Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 180, s. 2 makes this Article effective May 13, 1987. 


§ 120-149.2. Definitions. 


As used in this Article: 
(1) “Assessment report” means a report that initially describes 
the need for and the fiscal impact of a new licensing board. 
(2) “Committee” means the Legislative Committee on New Li- 
censing Boards. 
(3) “Licensing” means a regulatory system that requires per- 
sons to meet certain qualifications before they are eligible 
to engage in a particular occupation or profession, but does 
not include a regulatory system that imposes certain quali- 
fications as a condition for using or advertising specified 
titles or descriptions in connection with a particular occu- 
pation or profession, unless the restrictions on the use and 
advertisement of said titles is so broad as to effectively 
prohibit the practitioner from engaging in the profession 
or occupation without meeting the qualifications. 
(4) “New licensing board” includes each of the following: 
(i) A proposed new board with licensing authority over an 
occupation or profession; and 

(ii) An existing board with proposed licensing authority 
over an occupation or profession not previously l- 
censed by the board; provided, however, that the Com- 
mittee, in reviewing a proposal to license a profession 
or occupation under an existing board, shall not assess 
the need for the continued licensing of professions and 
occupations already within the board’s jurisdiction. 

(5) “Supplementary report” means a report that assesses the 
changes proposed by an amendment or committee substi- 
tute which would substantially alter a legislative proposal 
to create a new licensing board and for which an assess- 
ment report has already been prepared. (1987, c. 180, s. 1.) 


§ 120-149.3. Assessment of new licensing boards. 


(a) Any legislative proposal introduced in the General Assembly 
after the effective date of this act proposing (1) the establishment of 
a new licensing board, or (2) a study of the need to establish a new 
licensing board, shall not be eligible for consideration on the floor of 
either house (other than first reading) or before any committee of 
either house of the General Assembly until a final assessment re- 
port has been issued pursuant to G.S. 120-149.4(e), with a copy of 
the report accompanying the proposal in accordance with the rules 
of the appropriate house. 

(b) If the proposal to establish a new licensing board is first con- 
tained in a legislative proposal, the sponsor shall present a copy of 
the legislative proposal to the Legislative Committee on New Li- 
censing Boards which shall prepare an assessment report. If the 
proposal is not in the form of a legislative proposal, the person or 
organization seeking to establish a new licensing board may obtain 
an assessment report from the Committee only if a legislator re- 
quests such a report. 

(c) If a legislative proposal receives a favorable report but is not 
ratified during the biennial session in which it is introduced, a new 
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assessment report shall be required before the same or a substan- 
tially similar legislative proposal may be considered after first 
reading or by any committee during a subsequent biennial session 
of the General Assembly. If a proposal receives a favorable report 
but is not introduced as a legislative proposal, the favorable report 
shall expire at the adjournment of the biennial session coinciding 
with or following issuance of the final report. 

(d) A preliminary assessment report shall be prepared and re- 
turned to the sponsor or requesting legislator as soon as possible 
and not later than 60 days after the Committee receives the re- 
quest, provided that if the volume of requests makes preparation of 
all such reports impossible within that time, the Committee may 
extend the time for preparation of any report to a maximum of 90 
days from the time the request is received. The Committee shall not 
consider any request until it has received the information required 
by G.S. 120-149.4(a). 

(e) If an amendment or committee substitute to a legislative pro- 
posal is introduced, the appropriate committee chairman, the pre- 
siding officer of the appropriate house, or the sponsor of the pro- 
posal may request a supplementary report when, in the opinion of 
any of them, the amendment or committee substitute substantially 
alters the legislative proposal. The supplementary report shall be 
prepared and returned to the requesting individual, and to the 
sponsor, within 30 days after the Committee receives the request. 

(f) Each assessment report shall be designated as either prelimi- 
nary, final, or supplementary and shall not constitute any part of 
the expression of legislative intent proposed by the formation of a 
new licensing board. An unfavorable final report shall not bar fur- 
ther consideration of the proposal on the floor or by any committee 
of either house. 

(g) The Committee shall make all reports, including supplemen- 
tary reports, available to all members of the General Assembly. At 
least one copy of all preliminary, final, and supplementary reports 
shall be maintained in the Legislative Library for public inspection. 
(198¥%, -e7 18048. 1.) 


§ 120-149.4. Procedure and criteria to be used in 
preparation of assessment r=ports. 


(a) The Legislative Committee on New Licensing Boards shall 
conduct an evaluation of the need for each new licensing board. 

If a legislator or other person or organization is seeking to estab- 
lish a new licensing board, that legislator or other person or organi- 
zation shall have the burden of demonstrating to the Committee 
that the criteria listed in G.S. 120-149.1 are met, and furnish the 
Committee additional information to show: 

(1) That the unregulated practice of the occupation or profes- 
pia may be hazardous to the public health, safety, or wel- 
are; 

(2) The approximate number of people who would be regulated 
and the number of persons who are likely to utilize the 
services of the occupation or profession; 

(3) That the occupational or professional group has an estab- 
lished code of ethics, a voluntary certification program, or 
other measures to ensure a minimum quality of service; 
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(4) That other states have regulatory provisions similar to the 
one proposed; 

(5) How the public will benefit from regulation of the occupa- 
tion or profession; 

(6) How the occupation or profession will be regulated, includ- 
ing the qualifications and disciplinary proceedings to be 
applied to practitioners; 

(7) The purpose of the proposed regulation and whether there 
has been any public support for licensure of the profession 
or occupation; 

(8) That no other licensing board regulates similar or parallel 
activities; 

(9) That the educational requirements for licensure, if any, are 
fully justified; and 

(10) Any other information the Committee considers relevant 
to the proposed regulatory plan. The Committee shall 
adopt an appropriate form for use by applicants. The form 
shall contain a list of questions to be completed by the 
person or organization requesting the assessment report 
and a copy of this Article. 

(b) In preparing an assessment report with respect to a legisla- 
tive proposal to establish a new licensing board, the Committee 
shall consider, but shall not be limited to considering, the factors 
listed in subsection (a). The report shall analyze the effects of the 
new licensing board and shall include the Committee’s recommen- 
dation on whether the General Assembly should approve the new 
licensing board. The Committee shall make specific findings in its 
report on each of the following: 

(1) Whether the unregulated practice of the profession or occu- 
pation can substantially harm or endanger the public 
health, safety, or welfare, and whether the potential for 
such harm is recognizable and not remote or dependent 
upon tenuous argument; 

(2) Whether the profession or occupation possesses qualities 
that distinguish it from ordinary labor; 

(3) Whether practice of the profession or occupation requires 
specialized skill or training; 

(4) Whether a substantial majority of the public has the knowl- 
edge or experience to evaluate the practitioner’s compe- 
tence; 

(5) Whether the public can be effectively protected by other 
means; and 

(6) Whether licensure would have a substantial adverse eco- 
nomic impact upon consumers of the practitioner’s goods or 
services. 

(c) The Committee may also evaluate the legislative proposal 
itself in terms of its clarity, conciseness, conformity with existing 
statutes and general principles of administrative law, and specific- 
ity of the delegation of authority to promulgate rules and set fees. 

(d) The Committee shall furnish a copy of the preliminary assess- 
ment report to the requesting legislator or sponsor at least seven 
days prior to the Committee’s final meeting on the proposal, unless 
the sponsor or requesting legislator waives this requirement. The 
requesting legislator or sponsor shall have an opportunity at the 
final meeting to respond to the preliminary report. 
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(e) The Committee shall adopt a final assessment report on the 
proposal at the final meeting and shall issue the report within 14 
days of the issuance of the preliminary report; provided that if the 
Committee wishes to further review or consider the sponsor’s or 
requesting legislator’s responses to the preliminary assessment re- 
port, the final report shall be issued within 21 days of the issuance 
of the preliminary report. If the Committee recommends against 
licensure, it may suggest alternative measures for regulation of the 
occupation or profession. (1987, c. 180, s. 1.) 


§ 120-149.5. Hearings. 


(a) Before submitting a preliminary or final assessment report, 
the Committee may, in its discretion, hold one or more public hear- 
ings in the Legislative Building or Legislative Office Building. 

(b) When assessment reports involving the same or similar occu- 
pations or professions are pending before the Committee, the Com- 
mittee may consider any or all of the matters to be addressed by the 
reports. (1987, c. 180, s. 1.) 


§ 120-149.6. Legislative Committee on New Licens- 
ing Boards. 


(a) The Legislative Committee on New Licensing Boards is cre- 
ated to consist of a Chairman and eight members, four Senators 
appointed by the President of the Senate, four members of the 
House of Representatives appointed by the Speaker of the House 
and the Chairman to be appointed as provided herein. 

(b) The President of the Senate shall appoint a member of the 
Senate as Chairman upon the effective date of this Article who 
shall serve a term beginning with the effective date of this Article 
and expiring upon the organization of the General Assembly in 
1989. Thereafter, the Speaker of the House and the President of the 
Senate shall alternate the appointment of the Chairman to serve 
during each biennial session of the General Assembly. The Chair- 
man my vote only in the event of a tie vote. The members of the 
Committee shall likewise serve biennial terms. If the office of 
Chairman or any member shall become vacant, the vacancy shall 
be filled for the unexpired term by the authority making the initial 
Aaa hes Five members shall constitute a quorum of the Com- 
mittee. 

(c) The Committee may meet on days when the members of the 
General Assembly are entitled to subsistence pursuant to G.S. 
120-3.1. The Committee is authorized to use the facilities of the 
State Legislative Building and Legislative Office Building. Clerical 
and professional staff shall be provided by the Legislative Services 
Commission. (1987, c. 180, s. 1.) 


46 


§ 120-175 GENERAL ASSEMBLY § 120-181 


ARTICLE 20. 


Joint Legislative Commission on Municipal 
Incorporations. 


Part 2. Procedure for Incorporation Review. 


§§ 120-175 to 120-179: Reserved for future codification pur- 
poses. 


ARTICLE 21. 


The North Carolina Study Commission on Aging. 


§ 120-180. Commission; creation. 


The North Carolina Study Commission on Aging is created to 
study and evaluate the existing system of delivery of State services 
to older adults and to recommend an improved system of delivery to 
meet the present and future needs of older adults. This study shall 
be a continuing one and the evaluation ongoing, as the population 
of older citizens grows and as old problems faced by older citizens 
magnify and are augmented by new problems. (1987, c. 873, s. 
13:1) 


Editor’s Note. — Session Laws 1987, vides that c. 873 shall be known as “The 
c. 873, s. 31 makes this Article effective Study Commissions and Committees Act 
July 1, 1987. of 1987.” 

Session Laws 1987, c. 873, s. 1 pro- 


§ 120-181. Commission; duties. 


The Commission shall study the issues of availability and acces- 
sibility of health, mental health, social, and other services needed 
by older adults. In making this study the Commission shall: 

(1) Study the needs of older adults in North Carolina; 

(2) Assess the current status of the adequacy and of the deliv- 
ery of health, mental health, social, and other services to 
older adults; 

(3) Collect current and long range data on the older adult pop- 
ulation and disseminate this data on an ongoing basis to 
agencies and organizations that are concerned with the 
needs of older adults; 

(4) Develop a comprehensive data base relating to older adults, 
which may be used to facilitate both short and long range 
agency planning for services for older adults and for deliv- 
ery of these services; 

(5) Document and review requests of federal, State, regional, 
and local governments for legislation or appropriations for 
services for older adults, and make recommendations after 
review; 

(6) Evaluate long-term health care and its non-institutional 
alternatives; 
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(7) Propose a plan for the development and delivery of State 
services for older adults that, if implemented, would, over 
10 years, result in a comprehensive, cost-effective system 
of services for older adults; 

(8) Study all issues and aspects of gerontological concerns and 
problems, including but not limited to Alzheimer’s Dis- 
ease; and 

(9) Carry out any other evaluations the Commission considers 
necessary to perform its mandate. (1987, c. 873, s. 13.1.) 


§ 120-182. Commission; membership. 


The Commission shall consist of 17 members, as follows: 
(1) The Secretary of the Department of Human Resources or 
his delegate shall serve ex officio as a non-voting member; 
(2) Eight shall be appointed by the Speaker of the House of 
Representatives, five being members of the House of Rep- 
resentatives at the time of their appointment, and at least 
two being planners for or providers of health, mental 
health, or social services to older adults; and 
(3) Eight shall be appointed by the President of the Senate, 
five being members of the Senate at the time of their ap- 
pointment, and at least two being planners for or providers 
of health, mental health, or social services to older adults. 
Any vacancy shall be filled by the appointing authority who 
made the initial appointment and by a person having the same 
qualifications. All initial appointments shall be made within one 
calendar month from the effective date of this Article. Members’ 
terms shall last for two years. Members may be reappointed for two 
consecutive terms and may be appointed again after having been 
off the Commission for two years. (1987, c. 873, s. 13.1.) 


§ 120-183. Commission; meetings. 


The Commission shall have its initial meeting no later than Oc- 
tober 1, 1987, at the call of the President of the Senate and Speaker 
of the House. The President of the Senate and the Speaker of the 
House of Representatives shall appoint a cochairman each from the 
membership of the Commission. The Commission shall meet upon 
the call of the cochairmen. (1987, c. 873, s. 13.1.) 


§ 120-184. Commission; reimbursement. 


The Commission members shall receive no salary as a result of 
serving on the Commission but shall receive necessary subsistence 
and travel expenses in accordance with the provisions of G.S. 


ae G.S. 138-5 and G.S. 138-6, as applicable. (1987, c. §73,°s: 
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§ 120-185. Commission; public hearings. 


The Commission may hold public meetings across the State to 
solicit public input with respect to the issues of aging in North 
Carolinan (1987; :¢:\873,\ s. 13:12 


§ 120-186. Commission; authority. 


The Commission has the authority to obtain information and 
data from all State officers, agents, agencies and departments, 
while in discharge of its duties, pursuant to the provisions of G.S. 
120-19, as if it were a committee of the General Assembly. The 
Commission shall also have the authority to call witnesses, compel 
testimony relevant to any matter properly before the Commission, 
and subpoena records and documents, provided that any patient 
record shall have patient identifying information removed. The pro- 
visions of G.S. 120-19.1 through G.S. 120-19.4 shall apply to the 
proceedings of the Commission as if it were a joint committee of the 
General Assembly. In addition to the other signatures required for 
the issuance of a subpoena under this section, the subpoena shall 
also be signed by the cochairmen of the Commission. Any cost of 
providing information to the Commission not covered by G.S. 
120-19.3 may be reimbursed by the Commission from funds appro- 
priated to it for its continuing study. (1987, c. 873, s. 13.1.) 


§ 120-187. Commission; reports. 


The Commission shall report to the General Assembly and the 
Governor the results of its study and recommendations. A written 
report shall be submitted to each biennial session of the General 
Assembly at its convening. (1987, c. 873, s. 13.1.) 


§ 120-188. Commission; staff; meeting place. | 


The Commission may contract for clerical or professional staff or 
for any other services it may require in the course of its on-going 
study. At the request of the Commission, the Legislative Services 
Commission may supply members of the staff of the Legislative 
Services Office and clerical assistance to the Commission as the 
Legislative Services Commission considers appropriate. 

The Commission may, with the approval of the Legislative Ser- 
vices Commission, meet in the State Legislative Building or the 
Legislative Office Building. (1987, c. 873, s. 138.1.) 
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Chapter 121. 
Archives and History. 


Article 1. 
General Provisions. 


Sec. 
121-7. Historical museums. 


ARTICLE 1. 


General Provisions. 


§ 121-7. Historical museums. 


(a) The Department of Cultural Resources shall maintain and 
administer the North Carolina Museum of History for the collec- 
tion, preservation, study, and exhibition of authentic artifacts and 
other historical materials relating to the history and heritage of 
North Carolina. The Department, with the approval of the Histori- 
cal Commission, may acquire, either by purchase, gift, or loan such 
artifacts and materials, and, having acquired them, shall according 
to accepted museum practices classify, accession, preserve, and 
where feasible exhibit such materials and make them available for 
study. Within available funds, one or more branch museums of 
history may be established and administered by the Department. 
The Department of Cultural Resources, subject to the availability of 
staff and funds, may give financial, technical, and professional as- 
sistance to nonstate historical museums sponsored by governmen- 
tal agencies and nonprofit organizations according to regulations 
adopted by the North Carolina Historical Commission. 

(b) Insofar as practicable, the North Carolina Museum of History 
shall accession and maintain records showing provenance, value, 
location, and other pertinent information on such furniture, fur- 
nishings, decorative items, and other objects as have historical or 
cultural importance and which are owned by or to be acquired by 
the State for use in the State Capitol and the Executive Mansion, 
and, upon request of the Department of Administration, any other 
state-owned building. When any such item or object has been en- 
tered in the accession records of the Museum of History, the custo- 
dian of such item or object shall, upon its removal from the prem- 
ises upon which it was located or when it is otherwise disposed of, 
submit to the Museum of History sufficient details concerning its 
removal or disposition to permit an adequate entry in the accession 
records to the end that its location or disposition, and authority for 
such change, shall be showed therein. 

(c) Title to an artifact whose ownership is unknown or whose 
owner cannot be located passes to the Division of Archives and 
History if: 

(1) The artifact was placed on loan with the Division of Ar- 
chives and History for a period of time exceeding five years 
or for an indefinite period of time or the artifact’s status 
with the Division of Archives and History as a loan, gift, 
purchase, or other arrangement is unknown; and 
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(2) The artifact has been a part of the inventory of the Division 
of Archives and History for more than five years; and 

(3) The Department of Cultural Resources makes a reasonable 
effort, including a diligent search of its own records to lo- 
cate and inform the owner, his heirs or successors, that the 
Division of Archives and History is holding the artifact 
and clarify the artifact’s status with the Division of Ar- 
chives and History. 

To initiate the procedure to clarify title to an artifact, the Depart- 
ment of Cultural Resources shall mail, first class postage prepaid, a 
notice to the last known address of the owner of the artifact or the 
last known address of the owner’s heirs or successors. The Depart- 
ment need not mail a notice, if after exercising due diligence to find 
a record within the Department of Cultural Resources indicating 
the owner of the artifact and his latest address, that information is 
not available. If no claim is made within 90 days from the date that 
notice is mailed, the Department of Cultural Resources shall pub- 
lish a notice in three papers of general circulation once a week for 
four consecutive weeks. If, at the end of 30 days, no claim of owner- 
ship is submitted to the Department of Cultural Resources, the 
Department may determine that legal title to the artifact is vested 
in the Division of Archives and History. 

(d) Any person claiming legal title to an artifact to which the 
North Carolina Division of Archives and History also claims title as 
provided by subsection (c) may file a claim with the Department of 
Cultural Resources on a form prescribed by the Department. If the 
claimant is not the owner from whom the museum originally ob- 
tained the artifact, the claimant shall state in addition to any other 
information required by the Department, the facts surrounding the 
unavailability of the person who originally loaned or bestowed the 
property to the Division of Archives and History and the basis for 
the claim to title of the artifact. If the Department of Cultural 
Resources is satisfied that the claim is valid and that the claimant 
is the legal owner of the artifact, the Department shall return the 
artifact to the owner. If the Department determines that the claim 
is not valid and rejects the claim to the artifact, the claimant may 
appeal the determination as provided by Chapter 150B. (1978, c. 
A7G7ese 4A8P 1OTOs-cMeb1i se 11987) ce 72bss 


Effect of Amendments. — The 1987 _ section (a), designated the second para- 
amendment, effective August 3, 1987, graph as subsection (b), and added sub- 
designated the first paragraph as sub-_ sections (c) and (d). 
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Chapter 122A. 


North Carolina Housing Finance Agency. 


Sec. Sec. 

122A-4. North Carolina Housing Fi- 122A-5.9. Formation of subsidiary cor- 
nance Agency. porations to own and oper- 

122A-5.8. Distressed multi-family resi- ate housing projects. 


dential rental housing pro- 
visions. 


§ 122A-4. North Carolina Housing Finance 
Agency. 


(f) The Governor shall designate from among the members of the 
Board a chairman and a vice-chairman. The terms of the chairman 
and vice-chairman shall extend to the earlier of either two years or 
the date of expiration of their then current terms as members of the 
Board of Directors of the Agency. The Agency shall exercise all of 
its prescribed statutory powers independently of any principal 
State Department except as described in this Chapter. The Execu- 
tive Director of the Agency shall be appointed by the Board of 
Directors, subject to approval by the Governor. All staff and em- 
ployees of the Agency shall be appointed by the Executive Director, 
subject to approval by the Board of Directors; shall be eligible for 
participation in the State Employees’ Retirement System; and shall 
be exempt from the provisions of the State Personnel Act. All em- 
ployees other than the Executive Director shall be compensated in 
accordance with the salary schedules adopted pursuant to the State 
Personnel Act. The salary of the Executive Director shall be fixed 
by the General Assembly in the Current Operations Appropriations 
Act. The salary of the Executive Director and all staff and em- 
ployees of the Agency shall not be subject to any limitations im- 
posed pursuant to any salary schedule adopted pursuant to the 
terms of the State Personnel Act. The Board of Directors shall, 
subject to the approval of the Governor, elect and prescribe the 
duties of such other officers as it shall deem necessary or advisable, 
and the General Assembly shall fix the compensation of such offi- 
cers in the Budget Appropriation Act. The books and records of the 
Agency shall be maintained by the Agency and shall be subject to 
periodic review and audit by the State. 

No part of the revenues or assets of the Agency shall inure to the 
benefit of or be distributable to its members or officers or other 
private persons. The members of the Agency shall receive no com- 
pensation for their services but shall be entitled to receive, from 
funds of the Agency, for attendance at meetings of the Agency or 
any committee thereof and for other services for the Agency reim- 
bursement for such actual expenses as may be incurred for travel 
and subsistence in the performance of official duties and such per 
diem as is allowed by law for members of other State boards, com- 
missions and committees. 

The Executive Director shall administer, manage and direct the 
affairs and business of the Agency, subject to the policies, control 
and direction of the members of the Agency Board of Directors. The 
Secretary of the Agency shall keep a record of the proceedings of 
the Agency and shall be custodian of all books, documents and 


52 


§ 122A-5.8 HOUSING FINANCE AGENCY § 122A-5.8 


papers filed with the Agency, the minute book or journal of the 
Agency and its official seal. He shall have authority to cause copies 
to be made of all minutes and other records and documents of the 
Agency and to give certificates under the official seal of the Agency 
to the effect that such copies are true copies, and all persons dealing 
with the Agency may rely upon such certificates. Seven members of 
the Board of Directors of the Agency shall constitute a quorum and 
the affirmative vote of a majority of the members present at a 
meeting of the Board of Directors duly called and held shall be 
necessary for any action taken by the Board of Directors of the 
Agency, except adjournment; provided, however, that the Board of 
Directors may appoint an executive committee to act in behalf of 
said Board during the period between regular meetings of said 
Board, and said committee shall have full power to act upon the 
vote of a majority of its members. No vacancy in the membership of 
the Agency shall impair the rights of a quorum to exercise all the 
rights and to perform all the duties of the Agency. (1969, c. 1235, s. 
4;°1973);'c..476, 's. 128; c. 1262} ss. 51, 86; c. 1296, ss. 18-20; 1975} c. 
19, s. 43; 1977, c. 673, s. 4; c. 771, s. 4; 1981, c. 895, s. 2; 1981 (Reg. 
Sess., 1982), c. 1191, s. 32; 1983, c. 148, s. 4; c. 717, ss. 36-37; 1985, 
e479, 8: 222; 1987; ¢2'305}'s/'°3)) 


Only Part of Section Set Out. — As read “provided, however, that the Exec- 
the rest of the section was not affected utive Director shall, on or before Janu- 
by the amendment, it is not set out. ary 15 of each year, subject to the ap- 

Effect of Amendments. — proval of the Board of Directors, desig- 

The 1987 amendment, effective June nate those employees of the Agency 
8, 1987, deleted a proviso at the end of | which are employed in secretarial, cleri- 
the fifth sentence of subsection (f), which cal or administrative positions.” 


§ 122A-5.8. Distressed multi-family residential 
rental housing provisions. 


(a) The General Assembly hereby finds and determines that a 
serious shortage of decent, safe and sanitary multi-family residen- 
tial rental housing which persons and families of low and moderate 
income in the State can afford continues to exist; that it is in the 
best interests of the State to continue to promote and maintain the 
viability of such housing and to encourage private enterprise to 
sponsor, build and rehabilitate additional multi-family residential 
rental housing for such low and moderate income persons and fami- 
lies; that certain multi-family residential rental housing projects 
financed by the Agency are currently experiencing financial diffi- 
culties due to low occupancy levels; that measures to facilitate 
higher occupancy levels by extending occupancy on a temporary 
basis to those with incomes in excess of required low and moderate 
levels will help to maintain certain multi-family residential rental 
housing for persons and families of low and moderate income to 
prevent foreclosure and the use of such facilities without regard to 
income limitations; and that the Agency in providing such tempo- 
rary assistance is promoting the health, welfare and property of all 
citizens of the State and is serving a public purpose for the benefit 
of the general public. 

(b) “Distressed rental housing project” means any multi-family 
residential rental housing project heretofore or hereafter financed 
by the Agency that, as determined by resolution of the Board of 
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Directors of the Agency, has an occupancy level below that required 
for sustaining operation and as a result thereof needs to increase its 
occupancy levels in order to avoid foreclosure and the subsequent 
use of such facilities without regard to the Agency’s income limita- 
tions. In determining the foregoing, the Board of Directors of the 
Agency shall take into consideration (1) occupancy rates of the 
project, (2) market conditions affecting the project, (3) costs of oper- 
ation of the project, (4) debt service for the project, (5) management 
of the project and such other factors as the Board of Directors may 
deem relevant. 

(c) The Board of Directors of the Agency may determine, by reso- 
lution, to permit not in excess of ten percent (10%) of the rental 
units in any distressed rental housing project to be rented to per- 
sons or families without regard to income until the first of the 
following occur (1) occupancy levels, in the judgment of the Agency, 
will sustain operations at a level sufficient to prevent delinquency 
or default, or (2) June 30, 1989. 

(d) The Board of Directors may also determine, by resolution, to 
permit additional rental units at any such distressed rental housing 
project, to be rented to persons or families without regard to in- 
come, subject to the restrictions contained in subsections (c)(1) and 
(c)(2) of this section, provided that: (1) the units therein that have 
been available for rental without regard to income have been avail- 
able for a period of time not less than three months, (2) the Agency 
has determined that permitting additional units, in excess of ten 
percent (10%), to be rented without regard to income is necessary in 
order for such distressed rental housing project to avoid foreclosure, 
and (3) the total number of housing units at any distressed rental 
housing project rented without regard to income shall not exceed 
fifteen percent (15%) of the total number of units therein. 

(e) Once a distressed rental housing project attains sustaining 
occupancy at a level satisfactory to the Agency, the Agency will 
thereafter require the owners of such distressed rental housing 
project to rent only to persons and families of low and moderate 
income and will require that any units that were leased without 
regard to income limitations pursuant to the provisions of this sec- 
tion will next be leased, when such units become vacant, only to 
persons and families whose incomes fall within the then current 
Agency income limitations. (1987, c. 305, s. 1.) 


Editor’s Note. — Session Laws 1987, Section 4 of Session Laws 1987, c. 305 
c. 305, s. 5 makes this section effective provides that the provisions of this sec- 
upon ratification. The act was ratified tion shall cease to be effective at mid- 
June 8, 1987. night on June 30, 1989. 


§ 122A-5.9. Formation of subsidiary corporations 
to own and operate housing projects. 


(a) The Agency may acquire, by purchase or otherwise, con- 
struct, acquire, develop, own, repair, maintain, improve, rehabili- 
tate, renovate, furnish, equip, operate, and manage residential 
rental housing projects to rent to persons and families of lower and 
moderate income. 

(b) The Agency may form a nonprofit corporation or corporations 
under the laws of this State which may acquire, construct, develop, 
repair, improve, rehabilitate, renovate, furnish, equip, operate and 
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manage residential rental housing projects for persons and families 
of lower and moderate income. All of the stock of a nonprofit corpo- 
ration formed by the Agency shall be owned by the Agency and its 
Board of Directors shall be elected or appointed by the Agency. 

(c) No statutory provisions with respect to the acquisition, opera- 
tion or disposition of property by other public bodies shall be appli- 
cable to the Agency or to any nonprofit corporation formed pursu- 
ant to this section. (1987, c. 305, s. 2.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 305, s. 5 makes this section effective June 8, 1987. 
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Chapter 122C. 


Mental Health, Mental Retardation, and 
Substance Abuse Act of 1985. 


Article 1. 
General Provisions. 
Sec. 
122C-3. Definitions. 
Article 2. 


Licensure of Facilities for the 
Mentally Ill, the Mentally 
Retarded, and Substance 


Abusers. 
122C-22. Exclusions from licensure; 
deemed status. 
122C-23. Licensure. 
122C-24. Adverse action on a license. 
Article 3. 
Clients’ Rights. 
122C-52. Right to confidentiality. 
122C-54. Exceptions; abuse reports 
and court proceedings. 
122C-55. Exceptions; care and treat- 
ment. 
Article 4. 


Organization and System for De- 
livery of Mental Health, Mental 
Retardation, and Substance 
Abuse Services. 


Part 2. State, County and 
Area Authority. 


122C-112. Powers and duties of the Sec- 
retary. 

122C-113. Cooperation between Secre- 
tary and other agencies. 

122C-117. Powers and duties of the area 
authority. 

122C-122. Public guardians. 

122C-123. Other agency responsibility. 

122C-124 to 122C-130. [Reserved.] 


Part 4. Area Facilities. 


122C-141. Provision of services. 

122C-145. Appeal by area authorities. 

122C-147. Allocation of funds to area 
authorities. 

122C-151.1. Pioneer testing. 


Article 5. 


Procedures for Admission and 
Discharge of Clients. 


Part 1. General Provisions. 


122C-205. Return of clients to 24-hour 
facilities. 


Sec. 

122C-205.1. Discharge of clients who es- 
cape or breach the condi- 
tion of release. 

122C-210.2. Research at State facilities 
for the mentally ill. 


Part 3. Voluntary Admissions and 
Discharges, Minors, Facilities 
for the Mentally Ill and 
Substance Abusers. 


122C-221. Admissions. 

122C-222. Admissions to State facili- 
ties. 

122C-223. Emergency admission to a 
24-hour facility. 

122C-224. Judicial review of voluntary 
admission. 

122C-224.1. Duties of clerk of court. 

122C-224.2. Duties of the attorney for 
the minor. 

122C-224.3. Hearing for review of ad- 
mission. 

122C-224.4. Rehearings. 

122C-224.5. Transportation. 

122C-224.6. Treatment pending hear- 
ing and after authorization 
for or concurrence in ad- 
mission. 

122C-224.7. Discharge. 


Part 6. Involuntary Commitment— 
General Provisions. 


122C-251. Transportation. 


Part 7. Involuntary Commitment of 
the Mentally Ill and the Mentally 
Retarded with Behavior Disor- 
ders; Facilities for the 
Mentally Ill. 


122C-262. Special emergency procedure 
for individuals needing im- 
mediate hospitalization. 

122C-263. Duties of law-enforcement of- 
ficer; first examination by 
physician or eligible psy- 
chologist. 

122C-264. Duties of clerk of superior 
court. 

122C-266. Inpatient commitment; sec- 
ond examination and treat- 
ment pending hearing. 

122C-267. Outpatient commitment; dis- 
trict court hearing. 
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Part 8. Involuntary Commitment of Sec. 
Substance Abusers, Facilities 122C-404. Community of Butner Plan- 
for Substance Abusers. ning Commission. 
Sec 122C-405. Procedure applicable to 


rules. 
122C-408. Butner Public Safety Divi- 
sion of the Department of 


122C-290. Duties for follow-up on com- 
mitment order. 


Article 6. Crime Control and Public 
‘ #2 Safety; jurisdiction; fire 
Special Provisions. and police district. 


122C-410. Authority of county or city 
over Camp Butner reserva- 
tion. 

122C-403. Secretary’s authority over 122C-411. Fire protection contracts. 
Camp Butner reservation. 122C-412 to 122C-420. [Reserved.] 


Part 1. Camp Butner and Com- 
munity of Butner. 


ARTICLE 1. 


General Provisions. 
§ 122C-3. Definitions. 


As used in this Chapter, unless another meaning is specified or 
the context clearly requires otherwise the following terms have the 
meanings specified: 

(12a) “Developmental disability” means a severe, chronic dis- 
ability of a person which: 

a. Is attributable to a mental or physical impairment or 
combination of mental and physical impairments; 

b. Is manifested before the person attains age 22, unless 
the disability is caused by a traumatic head injury and 
is manifested after age 22; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or 
more of the following areas of major life activity: self- 
care, receptive and expressive language, capacity for 
independent living, learning, mobility, self-direction 
and economic self-sufficiency; and 

e. Reflects the person’s need for a combination and se- 
quence of special interdisciplinary, or generic care, 
treatment, or other services which are of a lifelong or 
extended duration and are individually planned and 
coordinated. 

(14) “Facility” means any person at one location whose pri- 
mary purpose is to provide services for the care, treatment, 
habilitation, or rehabilitation of the mentally ill, the men- 
tally retarded, or substance abusers, and includes: 

a. An “area facility”, which is a facility that is operated by 
or under contract with the area authority. A facility 
that is providing services under contract with the area 
authority is an area facility for purposes of the con- 
tracted services only. Area facilities may also be li- 
censable facilities in accordance with Article 2 of this 
Chapter. A State facility is not an area facility; 

b. A “licensable facility”, which is a facility that provides 
services for one or more minors or for two or more 
adults. When the services offered are provided to indi- 
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viduals who are mentally ill or mentally retarded, 
these services shall be day services offered to the same 
individual for a period of three hours or more during a 
24-hour period, or residential services provided for 24 
consecutive hours or more. When the services offered 
are provided to individuals who are substance abusers, 
these services shall include all outpatient services, day 
services offered to the same individual for a period of 
three hours or more during a 24-hour period, or resi- 
dential services provided for 24 consecutive hours or 
more. Facilities for individuals who are substance 
abusers include chemical dependency facilities; 

c. A “private facility”, which is a facility that is either a 
licensable facility or a special unit of a general hospi- 
tal or a part of either in which the specific service 
provided is not covered under the terms of a contract 
with an area authority; 

d. The psychiatric service of North Carolina Memorial 
Hospital; 

e. A “residential facility”, which is a 24-hour facility that 
is not a hospital, including a group home; 

f. A “State facility”, which is a facility that is operated by 
the Secretary; 

g. A “24-hour facility”, which is a facility that provides a 
structured living environment and services for a pe- 
riod of 24 consecutive hours or more and includes hos- 
pitals that are facilities under this Chapter; and 

h. A Veterans Administration facility or part thereof that 
provides services for the care, treatment, habilitation, 
or rehabilitation of the mentally ill, the mental re- 
tarded, or substance abusers. 

For the purposes of Articles 2 and 3 of this Chapter only, 

excluding G.S. 122C-63, “facility” also means any person 

at one location, whose primary purpose is to provide ser- 
vices for the care, treatment, habilitation, or rehabilitation 
for individuals with developmental disabilities, developed 
under the authority of this Chapter. 

(26) sean by Session Laws 1987, c. 345, s. 1, effective July 
(1899, c. 1, s. 28; Rev., s. 4574; C.S., s. 6189; 1945, c. 952, s. 18; 
1947, c. 537, s. 12; 1949, c. 71, s. 3; 1955, c. 887, s. 1; 1957, c. 1232, s. 
13; 1959, c. 1028, s. 4; 1963, c. 1166, ss. 2, 10; c. 1184, s. 1; 1965, c. 
933;.1973, c. 475, s. 2; c. 476, s. 133; c. 726; 's. 1; ¢. 1408, ss. 1, 3; 
1977, c. 400, ss. 2, 12; c. 568, s. 1; c. 679, s. 7; 1977, 2nd Sess., c. 
1134, s. 2; 1979, c. 164, ss. 3, 4; c. 171, s. 2; c: 358, ss. 2, 26; c. 915, s. 
1; c. 751, s. 28; 1981, c. 51, ss. 2-4; c. 539, s. 1; 1983, c. 280; c. 383, s. 
2; c. 638, s. 2; c. 718, s. 1; c. 864, s. 4; 1983 (Reg. Sess., 1984), c. 
1110, s. 4; 1985, c. 589, s. 2; c. 695, s. 1; c. 777, s. 2; 1985 (Reg. Sess., 

1986), c. 863, s. 7; 1987, c. 345, s. 1; c. 830, ss. 47(a), (b).) 


Only Part of Section Set Out. — As Session Laws 1987, c. 830, s. 121 is a 
the rest of the section was not affected severability clause. 
by the amendment, it is not set out. Effect of Amendments. — 
Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 345, s. 1, effec- 
c. 830, s. 1.1 provides that c. 830 shallbe tive July 1, 1987, deleted subdivision 


known as “The State Aid for Nonstate (26), defining “Operator.” 
Agencies Act of 1987.” Session Laws 1987, c. 830, s. 47(a), (b), 
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effective October 1, 1987, added subdivi- 
sion (12a) and added the last sentence of 


subdivision (14). 
Legal Periodicals. — For note, “Psy- 


chiatrists’ Liability to Third Parties for 
Harmful Acts Committed by Dangerous 
Patients,” see 64 N.C.L. Rev. 1534 
(1986). 


CASE NOTES 


Cited in Currie v. United States, 644 
F. Supp. 1074 (M.D.N.C. 1986). 


ARTICLE 2. 


Licensure of Facilities for the Mentally III, 
the Mentally Retarded, and Substance 
Abusers. 


§ 122C-22. Exclusions from licensure; deemed sta- 
tus. 


(b) The Commission may adopt rules establishing a procedure 
whereby a licensable facility certified by a nationally recognized 
agency, such as the Joint Commission on Accreditation of Hospi- 
tals, may be deemed licensed under this Article by the Secretary. 
Any facility licensed under the provisions of this subsection shall 
continue to be subject to inspection by the Secretary. (1983, c. 718, 
s. 1; 1983 (Reg. Sess., 1984), c. 1110, s. 5; 1985, c. 589, s. 2; c. 695, s. 
13; 1987, c. 345, s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective July 
1, 1987, rewrote the first sentence of 


able facility is certified by a nationally- 
recognized agency, such as the Joint 
Commission on Accreditation of Hospi- 
tals, then the Commission may by rule 
deem the facility licensed under this ar- 
ticle.” 


subsection (b), which read: “If a licens- 


§ 122C-23. Licensure. 


(b) Each license is issued to the person only for the premises 
named in the application and shall not be transferrable or assign- 
able except with prior written approval of the Secretary. 

(d) The Secretary shall issue a license if the Secretary finds that 
the person complies with this Article and the rules of the Commis- 
sion and Secretary. 

(1899, c. 1, s. 60; Rev., s. 4600; C.S., s. 6219; 1945, c. 952, s. 41; 
1957;¢. 100: ss. 41963" 0, 813, 821; co 1166;\s:-7;:1965, ¢.1178:ss. 
1-37 1969%ca54e1973, 074 (64880 1300150241977; .c, 679,58. 7¢e.981, c- 
51, s. 3; 1983, c. 718, ss. 1, 4; 1985, c. 589, s. 2; 1985 (Reg. Sess., 
1986), c)°863) s8)) 19875"c). 345; ss73, 4.) 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective July 


1987 CUMULATIVE SUPPLEMENT 


§ 122C-52 


premises named in the application and 
for the operator named in the applica- 
tion and shall not be transferable or as- 
signable except with prior written ap- 
proval of the Secretary,” and in subsec- 


tion (d) substituted “person” for “opera- 
tor.” 


1, 1987, rewrote subsection (b), which 
read “Each license is issued only for the 


§ 122C-24. Adverse action on a license. 


(a) The Secretary may deny, suspend, amend, or revoke a license 
in any case in which the Secretary finds that there has been a 
substantial failure to comply with any provision of this Article or 
other applicable statutes or any applicable rule adopted pursuant to 
these statutes. Action[s] under this section and appeals of those 
actions shall be in accordance with rules of the Commission and 


Chapter 150B of the General Statutes. 
(1983, c. 718, s. 1; 1985, c. 589, s. 2; 1985 (Reg. Sess., 1986), c. 863, 


§6:08-107 198i, cz o40, So.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — The word “Action” 
at the beginning of the second sentence 
of subsection (a) was apparently in- 
tended to be the word “Actions.” 

Effect of Amendments. — 

The 1987 amendment, effective July 


1, 1987, substituted “or other applicable 
statutes or any applicable rule adopted 
pursuant to these statutes” for “or any 
rule adopted pursuant to it” at the end of 
the first sentence of subsection (a), and 
substituted “Action” for “Actions” at the 
beginning of the second sentence of sub- 
section (a). 


ARTICLE 3. 
Clients’ Rights. 


§ 122C-52. Right to confidentiality. 


(d) No provision of G.S. 122C-205 and G.S. 122C-53 through G.S. 
122C-56 permitting disclosure of confidential information may 
apply to the records of a client when federal statutes or regulations 
applicable to that client prohibit the disclosure of this information. 

(1955, c. 887, s. 12; 1963, c. 1166, s. 10; 1965, c. 800, s. 4; 1973, c. 
41, '8\°2;'c..476; 8. 133; c. 673%s. 5; ¢. 1408, s. 2; 1979, c. 147; 1983, c. 
383, s. 10; c. 491; c. 638, s. 22; c. 864, s. 4; 1985, c. 589, s. 2; 1985 
(Reg. Sess., 1986), c. 863, s. 11; 19875'c. T4908 25) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective Octo- 
ber 1, 1987, inserted “G.S. 122C-205 
and” in subsection (d). 


Legal Periodicals. — 

For note, “Psychiatrists’ Liability to 
Third Parties for Harmful Acts Commit- 
ted by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 
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§ 122C-53. Exceptions; client. 


Legal Periodicals. — 
For note, “Psychiatrists’ Liability to 
Third Parties for Harmful Acts Commit- 


ted by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


§ 122C-54. Exceptions; abuse reports and court 
proceedings. 


(al) Upon a determination by the facility director or his designee 
that disclosure is in the best interests of the client, a facility may 
disclose confidential information for purposes of filing a petition for 
involuntary commitment of a client pursuant to Article 5 of this 
Chapter or for purposes of filing a petition for the adjudication of 
incompetency of the client and the appointment of a guardian or an 
interim guardian under Chapter 35A of the General Statutes. 

(1955; .c, S87 is at2" L9GSuGAt1 G6. s, 10. 19 i5..C..Au- sheet. LOS. 
133;'C, 613,540; Cc. 1.40858; 2:197 7; ¢..696, 8, 11979 c lasso O15, s, 
20; 1983, c. 383, s. 10; c. 491; c. 638, s. 22; c. 864, s. 4; 1985, c. 589, s. 
2; 1IS8TeEM638; sseilt. Silt) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 


“Chapter 35A” for “Chapter 33 or 35” 
near the end of subsection (al). 
Legal Periodicals. — 
For note, “Psychiatrists’ Liability to 


amendment by c. 638, s. 1, effective July 
20, 1987, added subsection (al). 
The 1987 amendment by c. 638, s. 3.1, 


Third Parties for Harmful Acts Commit- 
ted by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


effective October 1, 1987, substituted 


§ 122C-55. Exceptions; care and treatment. 


(a) Any area or State facility or the psychiatric service of North 
Carolina Memorial Hospital may share confidential information 
regarding any client of that facility with any other area or State 
facility or the psychiatric service of North Carolina Memorial Hos- 
pital upon a written determination by the responsible professional 
that such disclosure is necessary to coordinate appropriate and ef- 
fective care, treatment or habilitation of the client and that failure 
to share this information would be detrimental to the care, treat- 
ment or habilitation of the client; provided however, confidential 
information may be shared without a written determination either 
between State facilities or between area facilities within the same 
catchment area. 

(al) Any State or area facility or the psychiatric service of North 
Carolina Memorial Hospital may share confidential information 
regarding any client of that facility with the Secretary, and the 
Secretary may share confidential information regarding any client 
with an area or State facility or the psychiatric service of North 
Carolina Memorial Hospital when the responsible professional or 
the Secretary determines that disclosure is necessary to coordinate 
appropriate and effective care, treatment or habilitation of the cli- 
ent and that failure to share this information would be detrimental 
to the care, treatment or habilitation of the client. Under the cir- 
cumstances described in this subsection, the consent of the client or 
legally responsible person is not required for this information to be 


61 


§ 122C-56 


1987 CUMULATIVE SUPPLEMENT 


§ 122C-112 


furnished, and the information may be furnished despite objection 


by the client. 


(1955, c. 887, s. 12; 1963, c. 1166, s. 10; 19733-c. A7s8R 2s ca410; 8: 
133; c. 673, s. 5; c. 1408, s. 2; 1979, c. 147; 1983, c. 383, s. 10; c. 491; 
c. 638, s. 22; c. 864, s. 4; 1985, c. 589, s. 25 ¢. 695, s. 15; 1987, c. 638, 


gs. 2, 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective July 
20, 1987, substituted “that such disclo- 
sure is necessary to coordinate appropri- 
ate and effective care, treatment or ha- 
bilitation of the client” for “possessing 
the information that the sharing of in- 
formation is necessary for the appropri- 
ate and effective care and treatment of 


the client” and substituted “care, treat- 
ment or habilitation of the client” for 
“care and treatment of the client” in the 
first sentence of subsection (a), added 
the proviso at the end of that sentence, 
and added subsection (al). 

Legal Periodicals. — 

For note, “Psychiatrists’ Liability to 
Third Parties for Harmful Acts Commit- 
ted by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


§ 122C-56. Exceptions; research and planning. 


Legal Periodicals. — 
For note, “Psychiatrists’ Liability to 


ted by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


Third Parties for Harmful Acts Commit- 


ARTICLE 4. 


Organization and System for Delivery of Mental 
Health, Mental Retardation, and Substance 
Abuse Services. 


Part 2. State, County and Area Authority. 


§ 122C-112. Powers and duties of the Secretary. 


(a) The Secretary shall: 

(1) Enforce the provisions of this Chapter and the rules of the 
Commission and the Secretary; 

(2) Assist counties and area authorities in the establishment 
and operation of community-based programs within 
catchment areas specified in rules adopted by the Commis- 
sion; 

(3) Operate State facilities and adopt rules pertaining to their 
operation; 

(4) Promote a unified system of services for the citizens of this 
State by coordinating services provided in State facilities 
and area facilities; | 

(5) Approve the plans and budgets of an area authority and 
adopt rules pertaining to the content and format of these 
plans and budgets; 

(6) ee rules governing the expenditure of all area authority 
unds; 

(7) Adopt rules for the establishment of single portal designa- 
tion and approve an area as a single portal area; 
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(8) Except as provided in G.S. 122C-26(4), adopt rules estab- 
lishing procedures for waiver of rules adopted by the Secre- 
tary under this Chapter. 

(9) Notify the clerks of superior court of changes in the desig- 
nation of State facility regions and of facilities designated 
under G.S. 122C-252; 

(10) Promote public awareness and understanding of mental 
health, mental illness, mental retardation, developmental 
disabilities, and substance abuse; 

(11) Administer and enforce rules that are conditions of partic- 
ipation in federal or State financial aid; and 

(12) Carry out G.S. 122C-361. 

(b) The Secretary may: 

(1) Acquire by purchase or otherwise in the name of the De- 
partment equipment, supplies, and other personal property 
necessary to carry out the mental health, mental retarda- 
tion, and substance abuse programs; 

(2) Sponsor training opportunities in the fields of mental 
health, mental retardation, and substance abuse; 

(3) Promote and conduct research in the fields of mental 
health, mental retardation, and substance abuse; 

(4) Provide technical assistance for the development and im- 
provement of prevention services; 

(5) Receive donations of money, securities, equipment, sup- 
plies, or any other personal property of any kind or descrip- 
tion which shall be used by the Secretary for the purpose of 
carrying out mental health, mental retardation, and sub- 
stance abuse programs. Any donations shall be reported to 
the Office of State Budget and Management as determined 
by that office; 

(6) Accept, allocate, and spend any federal funds for mental 
health, mental retardation, and substance abuse activities 
that may be made available to the State by the federal 
government. This Chapter shall be liberally construed in 
order that the State and its citizens may benefit fully from 
these funds. Any federal funds received shall be deposited 
with the State Treasurer and shall be appropriated by the 
General Assembly for the mental health, mental retarda- 
tion, or substance abuse purposes specified; 

(7) Enter agreements authorized by G.S. 122C-346; 

(8) Accept, allocate, and spend funds from the United States 
Department of Defense to operate mental health demon- 
stration projects for families of the uniformed services. 
Demonstration projects shall be operated through an area 
authority. The operation of these demonstration projects 
may be accomplished through subcontracts with one or 
more private sector providers. (C.S., s. 6153; 1929, c. 265, s. 
1 NOS Oe Gb 4ccaset leek O4..c) 32) Chi L644 94b..¢,-952,'s. 93 
194 (Cid SD AG mL Ob CG, pL 232 Sick lOO: C..O40, 5.0; C 
1002 BS nCelO Coss ont Ode AL Sink: Cel LOO, SS. 
3, 6, 105 c7 1184, s..6;,L9652¢. 80045, 1:.c..929. 5.3; 1969, c. 
6/028 wlll c Ads, Ilod5 ci 4G ool soc .OOLs1977, 
c. 568, s. 1;.c. 679, s. 7;,1979, c. 358, ss..2-4, 23; 1981, c. 51, 
ss. 3,.4: c. 539, s. 1; 1983, c. 280; c. 383,.s..2; 1985, c. 589, s. 
BOSC! 120) 68a, Coal. Sit (CL) 
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Editor’s Note. — Session Laws 1987, 
c. 830, s. 1.1 provides that the act shall 
be known as “The State Aid for Nonstate 
Agencies Act of 1987.” 

Session Laws 1987, c. 830, s. 121 is a 
severability clause. 

Effect of Amendments. — Session 


§ 122C-113. Cooperation 


1987 CUMULATIVE SUPPLEMENT 
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Laws 1987, c. 720, s. 2, effective August 
1, 1987, added subdivision (b)(8). 

Session Laws 1987, c. 830, s. 47(c), ef- 
fective October 1, 1987, added “develop- 
mental disabilities’ in subdivision 
(a)(10). 


between Secretary and 


other agencies. 


(b1) The Secretary shall cooperate with the State Board of Edu- 
cation in coordinating the responsibilities of the Department of 
Human Resources and of the Department of Public Education for 
adolescent substance abuse programs. The Department of Human 
Resources, through its Division of Mental Health, Mental Retarda- 
tion, and Substance Abuse Services, shall be responsible for inter- 
vention and treatment in non-school based programs. The Depart- 
ment of Public Education shall have primary responsibility for in- 
school education, identification, and intervention services, includ- 
ing student assistance programs. 


(1963 Coli G6ns..d tLavouce 476, S. S38 19O77acn6 (Oss aves isc: 
5 Lose Oor 7G f0bo -eSabeen (OSe Ce oOa" Shels) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 863, s. 2 provided in part “Effective 
July 1, 1988, appropriations for local 
school units’ and Department of Human 
Resources agencies’ adolescent sub- 
stance abuse program components shall 
be contingent upon the development of 
policies and procedures by the Depart- 
ment of Human Resources and of the De- 


partment of Public Education that en- 
sure ease of referrals between school 
based programs and non-school based 
programs such as community based in- 
tervention and treatment programs that 
ensure continued educational services 
while in treatment and that ensure re- 
entry to public school after non-school 
based treatment.” 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
added subsection (b1). 


§ 122C-117. Powers and duties of the area author- 


ity. 
(a) The area authority shall: 


(1) Engage in comprehensive planning, budgeting, implement- 
ing, and monitoring of community-based mental health, 
mental retardation, developmental disability, and sub- 


stance abuse services; 


(2) Provide services to clients in the catchment area; 

(3) Determine the needs of the area authority’s clients and 
coordinate with the Secretary the provision of services to 
clients through area and State facilities; 

(4) Develop plans and budgets for the area authority subject to 
the approval of the Secretary; 

(5) Assure that the services provided by the area authority 
meet the rules of the Commission and Secretary; 

(6) Comply with federal requirements as a condition of receipt 


of federal grants; and 


(7) Appoint an area director. 
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(1971.6, 470..8.11e-19 730.0. 476. 5.183: 04661981977. c. 5G68,.8..1:.c. 
O79, 5. 71979. 0.305, 55,1, dnl, 2OLooL, Cool, Sad, Gom GE oOO.S 
4; 1985, c.. 589,.s..2; 1987, c. 830, s. 47(d).) 


Only Part of Section Set Out. — As Session Laws 1987, c. 830, s. 12lisa 
the rest of the section was not affected _severability clause. 
by the amendment, it is not set out. Effect of Amendments. — The 1987 
Editor’s Note. — Session Laws 1987, amendment, effective October 1, 1987, 


c. 830, s. 1.1 provided that the act shall added “developmental disability” in sub- 
be known as “The State Aid for Nonstate — givision (a)(1). 


Agencies Act of 1987.” 


§ 122C-122. Public guardians. 


The officers and employees of the Division, or any successor 
agency, and the area director or any officer or employee of an area 
authority designated by the area board, or any officer or employee 
of any area facility designated by the area board, may, if they area 
disinterested public agent as defined by G.S. 35A-1202(4), serve as 
guardians for adults adjudicated incompetent under the provisions 
of Subchapter I of Chapter 35A of the General Statutes, and they 
shall so act if ordered to serve in that capacity by the clerk of 
superior court having jurisdiction of a proceeding brought under 
that Subchapter. Bond shall be required or purchased as provided 
by G.S..35A-1239. (1977, c..679, s. 7; c.. 725, s. 7; 1979, c. 358,;-s. 26; 
1985,..¢. 589, S.2s,L987,.C,, 550, Ss. 26.) 


Effect of Amendments. — The 1987 “guardianship” preceding “proceeding,” 
amendment, effective October 1, 1987, and substituted “that Subchapter” for 
in the first sentence substituted “G.S. “that Article,” and at the end of the sec- 
35A-1202(4)” for “G.S. 35-1.7(4),” substi- ond sentence substituted “CS. 
tuted “Subchapter I of Chapter 35A” for 935A-1239” for “G.S. 35-1.19.” 

“Article 1A of Chapter 35,” deleted 


§ 122C-123. Other agency responsibility. 


Notwithstanding the provisions of G.S. 122C-112(a)(10) and G.S. 
122C-117(a)(1), other agencies of the Department, other State agen- 
cies, and other local agencies shall continue responsibility for ser- 
vices they provide for persons with developmental disabilities. 
(1987, c. 830, s. 47(e).) 


Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 830, 5s. 12lisa 
c. 830, s. 1.1 provided that the act shall severability clause. 
be known as “The State Aid for Nonstate Session Laws 1987, c. 830, s. 47(e) 
Agencies Act of 1987.” makes this section effective October 1, 
1987. 


§§ 122C-124 to 122C-130: Reserved for future codification 


purposes. 
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Part 4. Area Facilities. 


§ 122C-141. Provision of services. 


(c) The area authority may contract with a health maintenance 
organization, certified and operating in accordance with the provi- 
sions of Chapter 57B of the General Statutes for the area authority, 
to provide mental health, mental retardation, or substance abuse 
services to enrollees in a health care plan provided by the health 
maintenance organization. The terms of the contract must meet the 
requirements of all applicable State statutes and rules of the Com- 
mission and Secretary governing both the provision of services by 
an area authority and the general and fiscal operation of an area 
authority and the reimbursement rate for services rendered shall 
be based on the usual and customary charges paid by the health 
maintenance organization to similar providers. Any provision in 
conflict with a State statute or rule of the Commission or the Secre- 
tary shall be void; however, the presence of any void provision in 
that contract does not render void any other provision in that con- 
tract which is not in conflict with a State statute or rule of the 
Commission or the Secretary. Subject to approval by the Secretary 
and pending the timely reimbursement of the contractual charges, 
the area authority may expend funds for costs which may be in- 
curred by the area authority as a result of providing the additional 
services under a contractual agreement with a health maintenance 
organization. (1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 7, 18; 
1981, c. 51, s. 3; c. 539, ss. 3, 4; c. 614, s. 7; 1985, c. 589, s. 2; 1987, c. 
839.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 14, 1987, 
by the amendment, it is not set out. added subsection (c). 


§ 122C-145. Appeal by area authorities. 


(c) Appeals shall be conducted according to rules adopted by the 
Commission and Secretary and in accordance with Chapter 150B of 
the General Statutes. (1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 
san 1981, c. 51, s. 3; c, 614, s. 7; 1985, c. 589, s. 2; 1987, c. 720, s. 


Only Part of Section Set Out.— As amendment, effective August 1, 1987, 
the rest of the section was not affected substituted “Chapter 150B” for “Chap- 
by the amendment, it is not set out. ter 150A” in subsection (c). 

Effect of Amendments. — The 1987 


§ 122C-147. Allocation of funds to area authorities. 


(b) Unless otherwise specified by the Secretary, State appropria- 
tions to area authorities shall be used exclusively for the operating 
costs of the area authority; provided however: 

(1) The Secretary may specify that designated State funds may 
be used by area authorities (i) for the purchase, alteration, 
improvement, or rehabilitation of real estate to be used as 
a 24-hour and day facility or (ii) in contracting with a 
private, nonprofit corporation that operates 24-hour and 
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day facilities for the mentally ill, mentally retarded, or 
substance abusers and according to the terms of the con- 
tract between the area authority and the private, nonprofit 
corporation, for the purchase, alteration, improvement, re- 
habilitation of real estate or, to make a lump sum down 
payment or periodic payments on a real property mortgage 
in the name of the private, nonprofit corporation. 

(2) Upon cessation of the use of the 24-hour and day facility by 
the area authority, if operated by the area authority, or 
upon termination, default, or nonrenewal of the contract if 
operated by a contractual agency, the Department shall be 
reimbursed in accordance with rules adopted by the Secre- 
tary for the Department’s participation in the purchase of 
the 24-hour and day facility. 

(g) All area authority funds shall be spent in accordance with the 
rules of the Secretary. Failure to comply with the rules is grounds 
for the Secretary to stop participation in the funding of the particu- 
lar program. The Secretary may withdraw funds from a specific 
program of services not being administered in accordance with an 
approved plan and budget after written notice and subject to an 
appeal as provided by G.S. 122C-145 and Chapter 150B of the Gen- 
eral Statutes. 

(j) Notwithstanding subsection (c) of this section the area author- 
ity, with the approval of the Secretary, may use local funds for the 
alteration, improvement, and rehabilitation of real property owned 
by a nonprofit corporation under contract with the area authority 
and used or to be used as a 24-hour and day facility. Prior to the use 
of county appropriated funds for this purpose, the area authority 
must obtain consent of the board or boards of commissioners of all 
the counties which comprise the area authority. The consent shall 
be by resolution of the affected board or boards of county commis- 
sioners and may have any necessary or proper conditions, including 
provisions for distribution of the proceeds in the event of disposition 
of the property. (1973, c. 476, s. 133; c. 613; 1977, c. 568, s. 1; c. 679, 
Sei 1019, ¢C..500,,.8..29; LYSL,.C. ol, 5..0, L905, C20; Cano, CotUZ) Loon, 
Ceo0 eae 19S Le Cu ne, Soi Ce Lose) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides c. 738 shall be known as “The Cur- 
rent Operations Appropriations Act of 
1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Session Laws 1987, c. 738, s. 82 makes 
legislative findings and appropriate 
funds to the Department of Human Re- 
sources and the Department of Public 
Education to meet the needs of the class 
of children identified in the case of 
Willie M. et al. vs. Hunt et al. The act 
calls for continued implementation of 
the prospective unit cost reimbursement 
system and sets out reporting require- 
ments. The section further provides that 
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no state funds shall be expended on the 
placement and services of class members 
except for those funds appropriated in s. 
2 of the act to the Departments of 
Human Resources and Public Education 
for programs serving that class, and ex- 
cept for such funds as may be elsewhere 
appropriated specifically for such pur- 
poses, but does not include the use of 
unexpended funds from prior fiscal 
years. In addition, this section provides 
that if the Department of Human Re- 
sources determines that a local program 
is not providing appropriate services to 
members of the class, the Department 
may ensure the provision of these ser- 
vices through contracts with public or 
private agencies or by direct operation 
by the Department. 

Effect of Amendments. — Session 
Laws 1987, c. 720, s. 3, effective August 
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f 
1, 1987, substituted reference to Chapter September 1, 1987, substituted “24-hour 
150B for reference to Chapter 150A in and day” for “residential” throughout 
subsection (g). subdivisions (b)(1) and (b)(2) and in the 
Session Laws 1987, c. 784, effective first sentence of subsection (j). 


§ 122C-151.1. Pioneer testing. 


(a) Notwithstanding G.S. 122C-147 through G.S. 122C-150, the 
Secretary may implement a pioneer testing program for State fund- 
ing of area authorities. Such implementation shall generally be as 
recommended by the Mental Health Study Commission in its Feb- 
ruary 1987, report to the General Assembly. The Secretary may 
waive Department and Commission rules relating to accounting, 
budget format, program standards, and other operating rules and 
may adopt any necessary substitute procedures necessary for imple- 
mentation of the pioneer project. Provided, however, the Secretary 
may not waive rules that directly relate to the health, safety, or 
welfare of the clients served by the pioneer sites. Substitute proce- 
dures shall not be subject to the rule making procedures in Chapter 
150B of the General Statutes during the time limits of the pioneer 
project. 

(b) The Secretary shall report to the Mental Health Study Com- 
mission on a regular basis regarding the implementation of the 
pioneer testing program. (1987, c. 738, s. 87(a).) 


Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 738, s. 237 is a 
c. 738, s. 1.1 provides c. 738 shall be severability clause. 


known as “The Current Operations Ap- Session Laws 1987, c. 738, s. 238 
propriations Act of 1987.” makes this section effective July 1, 
19875 
ARTICLE 5. 


Procedures for Admission and Discharge of Clients. 
Part 1. General Provisions. 


§ 122C-201. Declaration of policy. 
CASE NOTES 


Negligent Failure to Commit.— For failure to have patient involuntarily 
case in which federal district court committed, see Currie v. United States, 


adopted a “psychotherapist judgment 644 F. Supp. 1074 (M.D.N.C. 1986) 
rule” in considering alleged negligent 


§ 122C-205. Return of clients to 24-hour facilities. 


(a) When a client of a 24-hour facility who: 
(1) Has been involuntarily committed; 
(2) Is being detained pending a judicial hearing; 
(3) Has been voluntarily admitted but is a minor or incompe- 
tent adult; 
(4) Has been placed on conditional release from the facility; or 
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(5) Has been involuntarily committed or voluntarily admitted 
and is the subject of a detainer placed with the 24-hour 
facility by an appropriate official 

escapes or breaches a condition of his release, if applicable, the 
responsible professional shall notify or cause to be notified immedi- 
ately the appropriate law enforcement agency in the county of resi- 
dence of the client, the appropriate law enforcement agency in the 
county where the facility is located, and the appropriate law en- 
forcement agency in any county where there are reasonable 
grounds to believe that the client may be found. The responsible 
professional shall determine the amount of personal identifying 
and background information reasonably necessary to divulge to the 
law enforcement agency or agencies under the particular circum- 
stances involved in order to assure the expeditious return of the 
SHS to the 24-hour facility involved and protect the general pub- 
1Cy 

(b) When a competent adult who has been voluntarily admitted 
to a 24-hour facility escapes or breaches a condition of his release, 
the responsible professional, in the exercise of accepted professional 
judgment, practice, and standards, will determine if it is reasonably 
foreseeable that: 

(1) The client may cause physical harm to others or himself; 

(2) The client may cause damage to property; 

(3) The client may commit a felony or a violent misdemeanor; 


or 7 

(4) That the health or safety of the client may be endangered 
unless he is immediately returned to the facility. If the responsible 
professional finds that any or all of these occurrences are reason- 
ably foreseeable, he will follow the same procedures as those set 
forth in subsection (a) of this section. 

(c) Upon receipt of notice of an escape or breach of a condition of 
release as described in subsections (a) and (b) of this section, an 
appropriate law enforcement officer shall take the client into cus- 
tody and have the client returned to the 24-hour facility from which 
the client has escaped or has been conditionally released. Transpor- 
tation of the client back to the 24-hour facility shall be provided in 
the same manner as described in G.S. 122C-251 and GS. 
122C-408(b). Law enforcement agencies who are notified of a cli- 
ent’s escape or breach of conditional release shall be notified of the 
client’s return by the responsible 24-hour facility. Under the cir- 
cumstances described in this section, the initial notification by the 
24-hour facility of the client’s escape or breach of conditional re- 
lease shall be given by telephone communication to the appropriate 
law enforcement agency or agencies and, if available and appropri- 
ate, by Division of Criminal Information (DCI) message to any law 
enforcement agency in or out of state and by entry into the Na- 
tional Crime Information Center (NCIC) telecommunications sys- 
tem. As soon as reasonably possible following notification, written 
authorization to take the client into custody shall also be issued by 
the 24-hour facility. Under this section, law enforcement officers 
shall have the authority to take a client into custody upon receipt of 
the telephone notification or Division of Criminal Information mes- 
sage prior to receiving written authorization. The notification of a 
law enforcement agency does not, in and of itself, render this infor- 
mation public information within the purview of Chapter 132 of the 
General Statutes. However, the responsible law enforcement 
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agency shall determine the extent of disclosure of personal identi- 
fying and background information reasonably necessary, under the 
circumstances, in order to assure the expeditious return of a client 
to the 24-hour facility involved and to protect the general public 
and is authorized to make such disclosure. The responsible law 
enforcement agency may also place any appropriate message or 
entry into either the Division of Criminal Information System or 
National Crime Information System, or both, as appropriate. — 

(d) In the situations described in subsections (a) and (b) of this 
section, the responsible professional shall also notify or cause to be 
notified as soon as practicable: 

(1) The next of kin of the client or legally responsible person 
for the client; 

(2) The clerk of superior court of the county of commitment of 
the client; 

(3) The area authority of the county of residence of the client, if 
appropriate; 

(4) The physician or eligible psychologist who performed the 
first examination for a commitment of the client, if appro- 
priate; and 

(5) Any official who has placed a detainer on a client as de- 
scribed in subdivision (a)(5) of this section 

of the escape or breach of condition of the client’s release upon 
occurrence of either action and of his subsequent return to the facil- 
ity. (1899, c. 1, s. 27; Rev., s. 4563; C.S., s. 6175; 1927, c. 114; 1945, 
c. 952, s. 12; 1953, c. 256, s. 1; 1955, c. 887, s. 3; 1973, c. 673, s. 11; 
1983, c. 548; 1985, c. 589, s. 2; c. 695, s. 2; 1985 (Reg. Sess., 1986), c. 
863, ss. 12-14; 1987, c. 749, s. 1.) 


Effect of Amendments. — 
The 1987 amendment, effective Octo- 
ber 1, 1987, rewrote this section. 


§ 122C-205.1. Discharge of clients who escape or 
breach the condition of release. 


(a) As described in G.S. 122C-205(a), when a client of a 24-hour 
facility escapes or breaches the condition of his release and does not 
return to the facility, the facility shall: 

(1) If the client was admitted under Part 2 of this Article or 
under Parts 3 or 4 of this Article to a nonrestrictive facil- 
ity, discharge the client based on the professional judg- 
ment of the responsible professional: 

(2) If the client was admitted under Part 3 or Part 4 of this 
Article to a restrictive facility, discharge the client when 
the period for continued treatment, as specified by the 
court, expires; 

(3) If the client was admitted pending a district court hearing 
under Part 7 of this Article, request that the court consider 
dismissal or continuance of the case at the initial district 
court hearing; or 

(4) If the client was committed under Part 7 of this Article 
discharge the client when the commitment expires. 

(b) As described in G.S. 122C-205(a), when a client of a 24-hour 
facility who was admitted under Part 8 of this Article escapes or 
breaches the conditions of his release and does not return to the 
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facility, the facility may discharge the client from the facility based 
on the professional judgment of the responsible professional and 
following consultation with the appropriate area authority or phy- 
sician. 

(c) Upon discharge of the client, the 24-hour facility shall notify 
all the persons directed to be notified of the client’s escape or breach 
of conditional release under 122C-205(a), (b) and (d) that the client 
has been discharged. 

(d) If the client is returned to the 24-hour facility subsequent to 
discharge from the facility, applicable admission or commitment 
procedures shall be followed, when appropriate. (1987, c. 674, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 674, s. 3 makes this section effective 
October 1, 1987. 


§ 122C-210.1. Immunity from liability. 


Legal Periodicals. — ted by Dangerous Patients,” see 64 
For note, “Psychiatrists’ Liability to N.C.L. Rev. 1534 (1986). 
Third Parties for Harmful Acts Commit- 


CASE NOTES 


Quoted in Currie v. United States, 
644 F. Supp. 1074 (M.D.N.C. 1986). 


§ 122C-210.2. Research at State facilities for the 
mentally ill. 


(a) For research purposes, State facilities for the mentally ill 
may be designated by the Secretary as facilities for the voluntary 
admission of adults who are not admissible as clients otherwise. 
Designation of these facilities shall be made in accordance with 
rules of the Secretary that assure the protection of those admitted 
for research purposes. 

(b) Individuals may be admitted to such designated facilities on 
either an outpatient or inpatient basis. 

(c) The Human Rights Committee of the designated facility shall 
monitor the care of individuals admitted for research during their 
participation in any research program. 

(d) For these individuals admitted to such designated facilities 
for research purposes only, the following provisions shall apply: 

(1) A written application for admission pursuant to G.S. 
122C-211(a) and an examination by a physician within 24 
hours of admission shall be provided to each of these indi- 
viduals; 

(2) They shall be exempt from the provisions of GS. 
122C-57(a) governing the rights to treatment and to a 
treatment plan; the requirements of G.S. 122C-61(2) and 
G.S. 122C-212(b); and the requirements of any single por- 
tal of entry and exit plan; however, nothing in this section 
shall take away the individual’s right to be informed of the 
potential risks and alleged benefits of their participation 
in any research program; 
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(3) The Secretary shall exempt these individuals from the pro- 
visions of Article 7 of Chapter 143 of the General Statutes 
requiring payment for treatment in a State institution. 
The Secretary may also authorize reasonable compensa- 
tion to be paid to individuals participating in research 
projects for their services; provided, that the compensation 
is paid from research grant funds; and a Ag 

(4) The Commission shall adopt rules regarding the admission, 
care and discharge of those individuals admitted for re- 
search purposes only. (1987, c. 358, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 358, s. 3 makes this section effective 
October 1, 1987. 


Part 3. Voluntary Admissions and Discharges, 
Minors, Facilities for the Mentally Il 
and Substance Abusers. 


§ 122C-221. Admissions. 


(a) Except as otherwise provided in this Part, a minor may be 
admitted to a facility if the minor is mentally ill or a substance 
abuser and in need of treatment. Except as otherwise provided in 
this Part, the provisions of G.S. 122C-211 shall apply to admissions 
of minors under this Part. Except as provided in G.S. 90-21.5, in 
applying for admission to a facility, in consenting to medical treat- 
ment when consent is required, and in any other legal procedure 
under this Article, the legally responsible person shall act for the 
minor. If a minor reaches the age of 18 while in treatment under 
this Part, further treatment is authorized only on the written au- 
thorization of the client or under the provisions of Part 7 or Part 8 
of Article 5 of this Chapter. 

(b) The Commission shall adopt rules governing procedures for 
admission to 24-hour facilities not falling within the category of 
facilities where freedom of movement is restricted. These rules 
shall be designed to ensure that no minor is improperly admitted to 
or improperly remains in a 24-hour facility. (1973, c. 1084; 1983, c. 
50275, 1: 41985,00, *b89r aie Opie, 370 s.. e) 


Editor’s Note. — corresponding sections in the rewritten 
Session Laws 1987, c. 370 rewrote this Part. 
Part. Where appropriate, the historical Effect of Amendments. — The 1987 
citations to the sections in the Part as amendment, effective October 1, 1987, 
originally enacted have been added to rewrote this section. 


§ 122C-222. Admissions to State facilities. 


Admission of a minor who is a resident of a county that is not ina 
single portal area shall be made to a State facility following screen- 
ing and upon referral by an area authority, a physician, or an eligi- 
ble psychologist. Further planning of treatment and discharge for 
the minor is the joint responsibility of the State facility and the 
person making the referral. (1987, c. 370, s. 1.) 
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Effect of Amendments. — The 1987 hour facility. As to emergency admission 
amendment, effective October 1, 1987, to a 24-hour facility, see now 
rewrote this section, which formerly re- § 1220-223. 
lated to emergency admission to a 24- 


§ 122C-223. Emergency admission to a 24-hour fa- 
cility. : 


(a) In an emergency situation, when the legally responsible per- 
son does not appear with the minor to apply for admission, a minor 
who is mentally ill or a substance abuser and in need of treatment 
may be admitted to a 24-hour facility upon his own written applica- 
tion. The application shall serve as the initiating document for the 
hearing required by G.S. 122C-224. 

(b) Within 24 hours of admission, the facility shall notify the 
legally responsible person of the admission unless notification is 
impossible due to an inability to identify, to locate, or to contact 
him after all reasonable means to establish contact have been at- 
tempted. 

(c) If the legally responsible person cannot be located within 72 
hours of admission, the responsible professional shall initiate pro- 
ceedings for juvenile protective services as described in Article 44 of 
Chapter 7A of the General Statutes in either the minor’s county of 
residence or in the county in which the facility is located. 

(d) Within 24 hours of an emergency admission to a State facil- 
ity, the State facility shall notify the area authority and, as appro- 
priate, the minor’s physician or eligible psychologist. Further plan- 
ning of treatment and discharge for the minor is the joint responsi- 
bility of the State facility and the appropriate person in the commu- 
nity:(1973, c. 1084;.1983,.c. 302, s. 1; 1985; c.589,'s. 2; 1987, ¢? 370, 
sifisi 


Effect of Amendments. — The 1987 judicial review of voluntary admissions, 
amendment, effective October 1, 1987, see now § 122C-224. Former 
rewrote this section, which formerly re- § 122C-222 related to emergency admis- 
lated to judicial determinations. As to sion to a 24-hour facility. 


§ 122C-224. Judicial review of voluntary admis- 
sion. 


(a) When a minor is admitted to a 24-hour facility where the 
minor will be subjected to the same restrictions on his freedom of 
movement present in the State facilities for the mentally ill, or to 
similar restrictions, a hearing shall be held by the district court in 
the county in which the 24-hour facility is located within 15 days of 
the day that the minor is admitted to the facility. A continuance of 
not more than five days may be granted. 

(b) Before the admission, the facility shall provide the minor and 
his legally responsible person with written information describing 
the procedures for court review of the admission and informing 
them about the discharge procedures. They shall also be informed 
that, after a written request for discharge, the facility may hold the 
minor for 72 hours during which time the facility may apply for a 
petition for involuntary commitment. 

(c) Within 24 hours after admission, the facility shall notify the 
clerk of court in the county where the facility is located that the 
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minor has been admitted and that a hearing for concurrence in the 
admission must be scheduled. At the time notice is given to sched- 
ule a hearing, the facility shall notify the clerk of the names and 
addresses of the legally responsible person and the responsible pro- 
fessional. (1975, c. 839; 1977, c. 756; 1979, c. 171, s. 1; 1983, c. 889, 
sow ly .2-sh9B5 ic. 589.8) 252087; en3 70s) 


Effect of Amendments. — The 1987 lated to discharges. As to discharges, see 
amendment, effective October 1, 1987, now § 122C-224.7. Former § 122C-223 
rewrote this section, which formerly re- related to judicial determinations. 


§ 122C-224.1. Duties of clerk of court. 


(a) Within 48 hours of receipt of notice that a minor has been 
admitted to a 24-hour facility wherein his freedom of movement 
will be restricted, the clerk of superior court, under direction of the 
district court judge, shall appoint an attorney for the minor. When 
a minor has been admitted to a State facility for the mentally ill, 
the attorney appointed shall be the attorney employed in accor- 
dance with G.S. 122C-270(a) through (c). All minors shall be con- 
clusively presumed to be indigent, and it shall not be necessary for 
the court to receive from any minor an affidavit of indigency. The 
attorney shall be paid a reasonable fee fixed by the court in the 
same manner as fees for attorneys appointed in cases of indigency. 
The judge may require payment of the attorney’s fee from a person 
other wen the minor as provided in G.S. 7A-450.1 through G.S. 

-450.4. 

(b) Upon receipt of notice that a minor has been admitted to a 24- 
hour facility wherein his freedom of movement will be restricted, 
the clerk shall calendar a hearing to be held within 15 days of 
admission for the purpose of review of the minor’s admission. No- 
tice of the time and place of the hearing shall be given as provided 
in G.S. 1A-1, Rule 4(j) to the attorney in lieu of the minor, as soon 
as possible but not later than 72 hours before the scheduled hear- 
ing. Notice of the hearing shall be sent to the legally responsible 
person and the responsible professional as soon as possible but not 
later than 72 hours before the hearing by first-class mail postage 
prepaid to the individual’s last known address. 

(c) The clerk shall schedule all hearings and rehearings and send 
all notices as required by this Part. (1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.2. Duties of the attorney for the minor. 


(a) The attorney shall meet with the minor within 10 days of his 
appointment but not later than 48 hours before the hearing. In 
addition, the attorney shall inform the minor of the scheduled hear- 
ing and shall give the minor a copy of the notice of the time and 
place of the hearing no later than 48 hours before the hearing. 

(b) The attorney shall counsel the minor concerning the hearing 
procedure and the potential effects of the hearing proceeding on the 
minor. If the minor does not wish to appear, the attorney shall file a 
motion with the court before the scheduled hearing to waive the 
minor’s right to be present at the hearing procedure except during 
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the minor’s own testimony. If the attorney determines that the 
minor does not wish to appear before the judge to provide his own 
testimony, the attorney shall file a separate motion with the court 
before the hearing to waive the minor’s right to testify. 

(c) In all actions on behalf of the minor, the attorney shall repre- 
sent the minor until formally relieved of the responsibility by the 
judge. (1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.3. Hearing for review of admission. 


(a) Hearings shall be held at the 24-hour facility in which the 
minor is being treated, if it is located within the judge’s judicial 
district, unless the judge determines that the court calendar will be 
disrupted by such scheduling. In cases where the hearing cannot be 
held in the 24-hour facility, the judge may schedule the hearing in 
another location, including the judge’s chambers. The hearing may 
not be held in a regular courtroom, over objection of the minor’s 
attorney, if in the discretion of the judge a more suitable place is 
available. 

(b) The minor shall have the right to be present at the hearing 
unless the judge rules favorably on the motion of the attorney to 
waive the minor’s appearance. However, the minor shall retain the 
right to appear before the judge to provide his own testimony and to 
respond to the judge’s questions unless the judge makes a separate 
finding that the minor does not wish to appear upon motion of the 
attorney. 

(c) Certified copies of reports and findings of physicians, psychol- 
ogists and other responsible professionals as well as previous and 
current medical records are admissible in evidence, but the minor’s 
right, through his attorney, to confront and cross-examine wit- 
nesses may not be denied. 

(d) Hearings shall be closed to the public unless the attorney 
requests otherwise. 

(e) A copy of all documents admitted into evidence and a tran- 
script of the proceedings shall be furnished to the attorney, on re- 
quest, by the clerk upon the direction of a district court judge. The 
copies shall be provided at State expense. 

(f) For an admission to be authorized beyond the hearing, the 
minor must be (1) mentally ill or a substance abuser and (2) in need 
of further treatment at the 24-hour facility to which he has been 
admitted. Further treatment at the admitting facility should be 
undertaken only when lesser measures will be insufficient. It is not 
necessary that the judge make a finding of dangerousness in order 
to support a concurrence in the admission. 

(g) The court shall make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence 
that the requirements of subsection (f) have been met, the 
court shall concur with the voluntary admission and set 
the length of the authorized admission of the minor for a 
period not to exceed 90 days; or 

(2) If the court determines that there exist reasonable grounds 
to believe that the requirements of subsection (f) have been 
met but that additional diagnosis and evaluation is needed 
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before the court can concur in the admission, the court may 
make a one time authorization of up to an additional 15 
days of stay, during which time further diagnosis and eval- 
uation shall be conducted; or 

(3) If the court determines that the conditions for concurrence 
or continued diagnosis and evaluation have not been met, 
the judge shall order that the minor be released. 

(h) The decision of the District Court in all hearings and rehear- 
ings is final. Appeal may be had to the Court of Appeals by the 
State or by any party on the record as in civil cases. The minor may 
be retained and treated in accordance with this Part, pending the 
outcome of the appeal, unless otherwise ordered by the District 
Court or the Court of Appeals. (1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.4. Rehearings. 


(a) A minor admitted to a 24-hour facility upon order of the court 
for further diagnosis and evaluation shall have the right to a re- 
hearing if the responsible professional determines that the minor is 
in need of further treatment beyond the time authorized by the 
court for diagnosis and evaluation. 

(b) A minor admitted to a 24-hour facility upon the concurrence 
of the court shall have the right to a rehearing for further concur- 
rence in continued treatment before the end of the period autho- 
rized by the court. The court shall review the continued admission 
in accordance with the hearing procedures in this Part. The court 
may order discharge of the minor if the minor no longer meets the 
criteria for admission. If the minor continues to meet the criteria 
for admission the court shall concur with the continued admission 
of the minor and set the length of the authorized admission for a 
period not to exceed 180 days. Subsequent rehearings shall be 
scheduled at the end of each subsequent authorized treatment pe- 
riod, but no longer than every 180 days. 

(c) The responsible professional shall notify the clerk, no later 
than 15 days before the end of the authorized admission, that con- 
tinued stay beyond the authorized admission is recommended for 
the minor. The clerk shall calendar the rehearing to be held before 
the end of the current authorized admission. (1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.5. Transportation. 


When it is necessary for a minor to be transported to a location 
other than the treating facility for the purpose of a hearing, trans- 
portation shall be provided under the provisions of G.S. 122C-251. 
However, the 24-hour facility may obtain permission from the court 
to routinely provide transportation of minors to and from hearings. 
(1987,.c..870.¢8..1)) 
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Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.6. Treatment pending hearing and after 
authorization for or concurrence in ad- 
mission. 


(a) Pending the initial hearing and after authorization for fur- 
ther diagnosis and evaluation, or concurrence in admission, the 
responsible professional may administer to the minor reasonable 
and appropriate medication and treatment that is consistent with 
accepted medical standards and consistent with Article 3 of this 
Chapter. 

(b) The responsible professional may release the minor condition- 
ally for periods not in excess of 30 days on specified appropriate 
conditions. Violation of the conditions is grounds for return of the 
minor to the 24-hour facility. A law enforcement officer, on request 
of the responsible professional, shall take the minor into custody 
and return him to the facility in accordance with G.S. 122C-205. 
987) ci9370;-s/\1) 


Editor’s Note. — Session Laws 1987, vides in s. 2 that this section shall be- 
c. 370, which rewrote this Article, pro- come effective October 1, 1987. 


§ 122C-224.7. Discharge. 


(a) The responsible professional shall unconditionally discharge 
a minor from treatment at any time that it is determined that the 
minor is no longer mentally ill or a substance abuser, or no longer 
in need of treatment at the facility. 

(b) The legally responsible person may file a written request for 
discharge from the facility at any time. The facility may hold the 
minor in the facility for 72 hours after receipt of the request for 
discharge. If the responsible professional believes that the minor is 
mentally ill and dangerous to himself or others, he may file a peti- 
tion for involuntary commitment under the provisions of Part 7 of 
this Article. If the responsible professional believes that the minor 
is a substance abuser and dangerous to himself or others, he may 
file a petition for involuntary commitment under the provisions of 
Part 8 of this Article. If an order authorizing the holding of the 
minor under involuntary commitment procedures is issued, further 
treatment and holding shall follow the provisions of Part 7 or Part 8 
whichever is applicable. If an order authorizing the holding of the 
minor under involuntary commitment procedures is not issued, the 
minor shall be discharged. 

(c) If a client reaches age 18 while in treatment, and the client 
refuses to sign an authorization for continued treatment within 72 
hours of reaching 18, he shall be discharged unless the responsible 
professional obtains an order to hold the client under the provisions 
of Part 7 or Part 8 of this Article pursuant to an involuntary com- 
mitment, (1975;"¢c. 839; 1977, c. 756;1979; c. 171, s. 1;,1983, c, 889, 
Soe Se. ES ELS Lees a 1 Us18, OL.) 
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Editor’s Note. — Session Laws 1987, come effective October 1, 1987. Former 
c. 370, which rewrote this Article, pro- § 122C-224 related to discharges. 
vides in s. 2 that this section shall be- 


Part 6. Involuntary Commitment—General 
Provisions. 


§ 122C-251. Transportation. 


(b) Except as provided in subsections (f) and (g) or in GS. 
122C-408(b), transportation between counties under the involun- 
tary commitment proceedings of this Article for admission to a 24- 
hour facility shall be provided by the county where the respondent 
is taken into custody. Transportation between counties under the 
involuntary commitment proceedings of this Article for respondents 
held in 24-hour facilities who have requested a change of venue for 
the district court hearing shall be provided by the county where the 
petition for involuntary commitment was initiated. Transportation 
between counties under the involuntary commitment proceedings 
of this Article for discharge of a respondent from a 24-hour facility 
shall be provided by the county of residence of the respondent. How- 
ever, a respondent being discharged from a facility may use his own 
transportation at his own expense. | 

(1899, c. 1, s. 32; Rev., s. 4555; 1919, c. 326, s. 4; C.S., ss..6201, 
6202; 1945, c. 952, ss. 29, 30; 1953, c. 256, s. 6; 1961, c. 186; 1963, c. 
1184, 's. 1; 1969, c. 982; 1973, c. 1408, s2.1;:1979, cR915 ss 217422: 
1983, c.1d89ss. 15 °2; 1985. c: 589, 65.°2:71987- c.268u 


Only Part of Section Set Out.— As amendment, effective July 1, 1987, in- 
the rest of the section was not affected serted the present second sentence of 
by the amendment, it is not set out. subsection (b). 

Effect of Amendments. — The 1987 


Part 7. Involuntary Commitment of the Mentally Il 
and the Mentally Retarded with Behavior 
Disorders; Facilities for the 
Mentally III. 


§ 122C-262. Special emergency procedure for indi- 


viduals needing immediate hospitaliza- 
tion. 


Anyone, including a law enforcement officer, who has knowledge 
of an individual who is subject to inpatient commitment according 
to the criteria of G.S. 122C-261(a) and who requires immediate 
hospitalization to prevent harm to himself or others, may transport 
the individual directly to an area facility or other place, including a 
State facility for the mentally ill, for examination by a physician or 
eligible psychologist, in accordance with G.S. 122C-263(a). If the 
individual meets the criteria required in G.S. 122C-261(a), the phy- 
sician or eligible psychologist shall so certify in writing before any 
official authorized to administer oaths. The certificate shall also 
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state the reason that the individual requires immediate hospitali- 
zation. 

If the physician or eligible psychologist executes the oath, ap- 
pearance before a magistrate shall be waived. The physician or 
eligible psychologist shall send a copy of the certificate to the clerk 
of superior court by the most reliable and expeditious means. If it 
cannot be reasonably anticipated that the clerk will receive the 
copy within 24 hours (excluding Saturday, Sunday and holidays) of 
the time that it was signed, the physician or eligible psychologist 
. shall also communicate his findings to the clerk by telephone. 

Anyone, including a law enforcement officer if necessary, may 
transport the individual to a 24-hour facility described in G.S. 
122C-252 for examination and treatment pending a district court 
hearing. If there is no area 24-hour facility and if the respondent is 
indigent and unable to pay for his care at a private 24-hour facility, 
the law enforcement officer or other designated person providing 
transportation shall take the respondent to a State facility for the 
mentally ill designated by the Commission in accordance with G.S. 
143B-147(a)(1)a and immediately notify the clerk of superior court 
of his actions. The physician’s or eligible psychologist’s certificate 
shall serve as the custody order and the law enforcement officer or 
other designated person shall provide transportation in accordance 
with the provisions of G.S. 122C-251. 

Respondents received at a 24-hour facility under the provisions of 
this section shall be examined by a second physician in accordance 
with G.S. 122C-266. After receipt of notification that the District 
Court has determined reasonable grounds for the commitment, fur- 
ther proceedings shall be carried out in the same way as all other 
respondents under this Part. (1973, c. 726, s. 1; c. 1408, s. 1; 1985, c. 
B89. 6. 2240. 6954 S220 b987.00..596,-.5; eh.) 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
rewrote this section. 


§ 122C-263. Duties of law-enforcement officer; first 
examination by physician or eligible 
psychologist. 


(b) The examination set forth in subsection (a) of this section is 

not required if: 
(1) The affiant who obtained the custody order is a physician or 
eligible psychologist who recommends inpatient commit- 


ment; 

(2) The custody order states that the respondent was charged 
with a violent crime, including a crime involving assault 
with a deadly weapon, and he was found not guilty by 
reason of insanity or incapable of proceeding; or 

(3) Repealed by Session Laws 1987, c. 596, s. 3, effective Octo- 
ber 1, 1987. 

In any of these cases, the law-enforcement officer shall take the 
respondent directly to a 24-hour facility described in G.S. 122C-252. 

(19738, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 4; c. 679, s. 8; c. 739, 
s. 1; 1979, c. 358, s. 27; c. 915, s. 4; 1983, c. 380, ss. 4, 10; c. 638, ss. 
6, 7, 25.1; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, ss. 2, 5, 6; 1985 (Reg. 
Sess., 1986), c. 863, s. 18; 1987, c. 596, s. 3.) 
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Only Part of Section Set Out. — As__ ber 1, 1987, deleted subdivision (b)(3), 
the rest of the section was not affected which read “The respondent is in cus- 
by the amendment, it is not set out. tody under the special emergency proce- 

Effect of Amendments. — dure described in G.S. 122C-262.” 

The 1987 amendment, effective Octo- 


§ 122C-264. Duties of clerk of superior court. 


(b1) Upon receipt of a physician’s or eligible psychologist’s certif- 
icate that a respondent meets the criteria of G.S. 122C-261(a) and 
that immediate hospitalization is needed, the clerk of superior court 
of the county where the 24-hour facility is located shall submit the 
certificate to the Chief District Court Judge. The court shall review 
the certificate within 24 hours (excluding Saturday, Sunday and 
holidays) for a finding of reasonable grounds in accordance with 
122C-261(b). The clerk shall notify the 24-hour facility of the 
court’s findings by telephone and shall proceed as set forth in (b), (c) 
and (f) of this section. 

(1973, c. 1408, s. 1; 1977, c. 400, s. 5; c. 414, s. 1; 1979, c. 915, s. 5; 
1983, c. 380, s. 9; c. 638, ss. 8, 16; c. 864, s. 4; 1985, c. 589, s. 2; ¢. 
695, s. 7; 1985 (Reg. Sess., 1986), c. 863, s. 19; 1987, c. 596, s. 2.) 


Only Part of Section Set Out. — As Effect of Amendments. — 
the rest of the section was not affected The 1987 amendment, effective Octo- 
by the amendment, it is not set out. ber 1, 1987, added subsection (b1). 


§ 122C-266. Inpatient commitment; second exami- 
nation and treatment pending hearing. 


(e) If the 24-hour facility described in G.S. 122C-252 or GS. 
122C-262 is the facility in which the first examination by a physi- 
cian or eligible psychologist occurred and is the same facility in 
which the respondent is held, the second examination must occur 
not later than the following regular working day. (1973, c. 726, s. 1; 
c. 1408, s. 1; 1977, c. 400, s. 6; 1979, c. 915, s. 6; 1983, c. 380, s. 5; ¢. 
oo e 9, 10; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 2; 1987, c. 596, 
4. 


Only Part of Section Set Out. — As The 1987 amendment, effective Octo- 
the rest of the section was not affected ber 1, 1987, added “or G.S. 122C-262” 


by the amendment, it is not set out near the beginnin 
: of subsect ; 
Effect of Amendments. — 8 8 ubsection (e) 


§ 122C-267. Outpatient commitment; district court 
hearing. 


(h) To support an outpatient commitment order, the court is re- 
quired to find by clear, cogent, and convincing evidence that the 
respondent meets the criteria specified in G.S. 122C-263(d)(1). The 
court shall record the facts which support its findings and shall 
show on the order the center or physician who is responsible for the 
management and supervision of the respondent’s outpatient com- 
mitment. (1973, c. 726, s. 1; c. 1408, s. 1; 1975, ee. 322, 459; 1977, ¢. 
400, s. 7; c. 1126, s. 1; 1979, c. 915, ss. 7, 13; 1983, c. 380, s. 6; c. 638 
a at 13; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 89°1987; cs 282: S. 
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Only Part of Section Set Out.— As 4, 1987, substituted “GS. 122C- 
the rest of the section was not affected 263(d)(1)” for “G.S. 122C-262(d)(1)” at 


by the amendment, it is not set out. the end of the first sentence of subsec- 
Effect of Amendments. — tion (h). 
The 1987 amendment, effective June 


§ 122C-277. Release and conditional release; judi- 
cial review. 


Legal Periodicals. ted by Dangerous Patients,’ see 64 
For note, “Psychiatrists’ Liability to N.C.L. Rev. 1534 (1986). 
Third Parties for Harmful Acts Commit- 


Part 8. Involuntary Commitment of Substance 
Abusers, Facilities for Substance 
Abusers. 


§ 122C-290. Duties for follow-up on commitment 
order. 


(b) If the respondent whose treatment is provided on an outpa- 
tient basis fails to comply with all or part of the prescribed treat- 
ment after reasonable effort to solicit the respondent’s compliance 
or whose treatment is provided on an inpatient basis is discharged 
in accordance with G.S. 122C-205.1(b), the area authority or physi- 
clan may request the clerk or magistrate to order the respondent 
taken into custody for the purpose of examination. Upon receipt of 
this request, the clerk or magistrate shall issue an order to a law 
enforcement officer to take the respondent into custody and to take 
him immediately to the designated area authority or physician for 
examination. The law enforcement officer shall turn the respondent 
over to the custody of the physician or area authority who shall 
conduct the examination and release the respondent or have the 
respondent taken to a 24-hour facility upon a determination that 
treatment in the facility will benefit the respondent. Transporta- 
tion to the 24-hour facility shall be provided as specified in G.S. 
122C-251, upon notice to the clerk or magistrate that transporta- 
tion is necessary, or as provided in G.S. 122C-408(b). If placement 
in a 24-hour facility is to exceed 45 consecutive days, the area 
authority or physician shall notify the clerk of court by the 30th 
day and request a supplemental hearing as specified in G.S. 
122C-291. 

(1983, c. 638, s. 16; c. 864, s. 4; 1985, c. 589, s. 2; 1985 (Reg. Sess.., 
1986), c, 863,.s. 32; 1987, .ca 6748.2; 'c.. 750.) 


Only Part of Section Set Out.— As_ treatment is provided on an inpatient 
the rest of the section was not affected basis is discharged in accordance with 
by the amendment, it is not set out. G.S. 122C-205.1(b)” in the first sentence 

Effect of Amendments. — of subsection (b). 

Session Laws 1987, c. 674, s. 2, effec- Session Laws 1987, c. 750, effective 
tive October 1, 1987, inserted “or whose August 7, 1987, rewrote subsection (b). 
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ARTICLE 6. 


Special Provisions. 
Part 1. Camp Butner and Community of Butner. 


§ 122C-403. Secretary’s authority over Camp 
Butner reservation. 


The Secretary shall administer the Camp Butner reservation. In 
performing this duty, the Secretary has the powers listed below. In 
exercising these powers the Secretary has the same authority and 
is subject to the same restrictions that the governing body of a city 
would have and would be subject to if the reservation was a city, 
unless this section provides to the contrary. The Secretary may: 

(1) Regulate airports on the reservation in accordance with the 
powers granted in Article 4 of Chapter 63 of the General 
Statutes. 

(2) Take actions in accordance with the general police power 
granted in Article 8 of Chapter 160A of the General Stat- 
utes. 

(3) Regulate the development of the reservation in accordance 
with the powers granted in Article 19, Parts 2, 3, 3A, 3B, 5, 
6, and 7, of Chapter 160A of the General Statutes. The 
Secretary may not, however, grant a special use permit, a 
conditional use permit, or a special exception under Part 3 
of that Article. In addition, the Secretary is not required to 
notify landowners of zoning classification actions under 
G.S. 160A-384, and the protest petition requirements in 
G.S. 160A-385, and 160A-386 do not apply. 

(4) Establish one or more planning agencies in accordance 
with the power granted in G.S. 160A-361 or designate the 
Community of Butner Planning Commission as the plan- 
ning agency for the reservation. 

(5) Regulate streets, traffic, and parking on the reservation in 
accordance with the powers granted in Article 15 of Chap- 
ter 160A of the General Statutes. 

(6) Control erosion and sedimentation on the reservation in 
accordance with the powers granted in G.S. 160A-458 and 
Article 4 of Chapter 113A of the General Statutes. 

(7) Contract with and undertake agreements with units of lo- 
cal government in accordance with the powers granted in 
G.S. 160A-413 and Article 20, Part 1, of Chapter 160A of 
the General Statutes. 

(8) Regulate floodways on the reservation in accordance with 
the powers granted in G.S. 160A-458.1 and Article Zt Bare 
6, of Chapter 143 of the General Statutes. 

(9) Assign duties given by the statutes listed in the preceding 
subdivisions to a local official to the Chief of Support Ser- 
vices of John Umstead Hospital or another appropriate 
person. 

(10) Adopt rules to carry out the purposes of this Article. 
(1949, c. 71, s. 3; 1955, c. 887, s. 1: 1959, c. 1028, s. 4; 1963, 
c. 1166, s. 10; 1965, c. 933; 1973, c. 476, s. 133; 1985, ¢. 589, 
Si.as Lol, Ci. DO0,) 8. 2.) 
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§ 122C-404 


Editor’s Note. — Session Laws 1987, 
c. 536, s. 6 provides that a county ordi- 
nance that applies to the Camp Butner 
reservation on the effective date of the 
act (July 2, 1987) shall continue to apply 
until the Secretary of the Department of 
Human Resources withdraws his ap- 


MENTAL HEALTH, ETC. 


§ 122C-405 


proval of the ordinance or the county 
amends or repeals the ordinance so that 
it no longer applies to the Camp Butner 
reservation. 

Effect of Amendments. — The 1987 
amendment, effective July 2, 1987, re- 
wrote this section. 


§ 122C-404. Community of Butner Planning Com- 
mission. 


(h) Prior to the adoption of any rule under this section that will 
apply to the territory of Camp Butner reservation other than the 
grounds of State facilities or State institutions, the Secretary shall 
consult with the Community of Butner Planning Commission. 

(i) In addition to the duties prescribed by this section, the Secre- 
tary may assign other duties to the Community of Butner Planning 
Commission that relate to the Community of Butner or the Camp 
Butner reservation. 

If the Secretary is authorized by statute to create a board or other 
group, some of whose members are required to have special qualifi- 
cations, the Secretary may assign the duties of the board or other 
group to the Community of Butner Planning Commission if the 
members of the Planning Commission have the requisite qualifica- 


BONS. “UL980,.0r 000, 8:2, L90r, Cc) 000, 8. 0; C. O2/1,.8. 240.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1987, c. 536, s. 6 pro- 
vides that a county ordinance that ap- 
plies to the Camp Butner reservation on 
the effective date of the act (July 2, 
1987) shall continue to apply until the 
Secretary of the Department of Human 
Resources withdraws his approval of the 


ordinance or the county amends or re- 
peals the ordinance so that it no longer 
applies to the Camp Butner reservation. 

Effect of Amendments. — Session 
Laws 1987, c. 536, s. 3, effective July 2, 
1987, added the second paragraph of 
subsection (i). 

Session Laws 1987, c. 827, s. 245, ef- 
fective August 13, 1987, deleted “ordi- 
nance or” preceding “rule” in subsection 
(h). 


§ 122C-405. Procedure applicable to rules. 


Rules adopted by the Secretary under this Article shall be 
adopted in accordance with the procedures for adopting a city ordi- 
nance on the same subject, shall be subject to review in the manner 
provided for a city ordinance adopted on the same subject, and shall 
be enforceable in accordance with the procedures for enforcing a 
city ordinance on the same subject. Violation of a rule adopted 
under this Article is punishable as provided in G.S. 122C-406. 

Rules adopted under this Article may apply to part or all of the 
Camp Butner reservation. If a public hearing is required before the 
adoption of a rule, the Community of Butner Planning Commission 
shall conduct the hearing. (1949, c. 71, s. 4; 1963, c. 1166, s. 10; 
1973, c. 476, s. 133; 1981, c. 614, s. 6; 1985, c. 589, s. 2; 1987, c. 536, 
SAA Cat 2S: Bs.) 
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Editor’s Note. — 

Session Laws 1987, c. 536, s. 6 pro- 
vides that a county ordinance that ap- 
plies to the Camp Butner reservation on 
the effective date of the act (July 2, 
1987) shall continue to apply until the 
Secretary of the Department of Human 
Resources withdraws his approval of the 
ordinance or the county amends or re- 
peals the ordinance so that it no longer 


1987 CUMULATIVE SUPPLEMENT 


§ 122C-410 


Effect of Amendments. — Session 
Laws 1987, c. 536, s. 4, effective July 2, 
1987, rewrote this section. 

Session Laws 1987, c. 720, s. 3, effec- 
tive August 1, 1987, substituted a refer- 
ence to Chapter 150B for a reference to 
Chapter 150A in this section as it read 
prior to its amendment by Session Laws 
1987, c. 536, s. 4. 


applies to the Camp Butner reservation. 


§ 122C-408. Butner Public Safety Division of the 
Department of Crime Control and Pub- 
lic Safety; jurisdiction; fire and police 
district. 


(b) After taking the oath of office required for law-enforcement 
officers, the special police officers authorized by this section shall 
have the authority of deputy sheriffs of Durham and Granville 
Counties in those counties respectively. Within the territorial juris- 
diction stated in subsection (a) of this section, the special police 
officers have the primary responsibility to enforce the laws of North 
Carolina and any rule applicable to that territory adopted under 
authority of this Part or under G.S. 143-116.6 or G.S. 143-116.7 or 
under the authority granted any other agency of the State and also 
have the powers set forth for firemen in Articles 3, 5 and 6 of 
Chapter 69 of the General Statutes. Any civil or criminal process to 
be served on any individual confined at any State facility within 
the territorial jurisdiction described in subsection (a) of this section 
shall be forwarded by the sheriff of the county in which the process 
originated to the Director of the Butner Public Safety Division. 
Special police officers authorized by this section shall be assigned to 
transport any individual transferred to or from any State facility 
within the territorial jurisdiction described in subdivision (a) of this 
section to or from the psychiatric service of North Carolina Memo- 
rial Hospital. (1949, c. 71, s. 6; 1955, c. 887, s. 1; 1959, c. 35; c. 1028, 
s. 4; 1963, c. 1166, s. 10; 1973, c. 476, s. 1383; 1981, c’ 491, s. 1;'¢. 964, 
S. LO eMUi2 re A9s LOSS. c. OM smlGo loop ce po ums se LoS Gee 
827, s. 246.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 


amendment, effective August 13, 1987, 
substituted “rule” for “ordinance or reg- 
ulation” in the second sentence of sub- 
section (b). 


§ 122C-410. Authority of county or city over Camp 
Butner reservation. 


(a) A municipality may not annex territory extending into or 
extend its extraterritorial jurisdiction into the Camp Butner reser- 
vation without written approval from the Secretary of each pro- 
posed annexation or extension. The procedures, if any, for with- 
drawing approval granted by the Secretary to an annexation or 
extension of extraterritorial jurisdiction shall be stated in the no- 
tice of approval. 
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(b) A county ordinance may apply in part or all of the Camp 
Butner reservation if the Secretary gives written approval of the 
ordinance. The Secretary may withdraw his approval of a county 
ordinance by giving written notification, by certified mail, return 
receipt requested, to the county. A county ordinance ceases to be 
effective in the Camp Butner reservation 30 days after the county 
receives ie written notice of the withdrawal of approval. (1987, c. 
536, s. 5. 


Editor’s Note. — Session Laws 1987, Department of Human Resources with- 
c. 536, s. 6 makes this section effective draws his approval of the ordinance or 
upon ratification. Section 6 further pro- the county amends or repeals the ordi- 
vides that a county ordinance that ap- nance so that it no longer applies to the 


plies to the Camp Butner reservation on Camp Butner reservation. The act was 
the effective date of the act shall con-  yatified July 2, 1987. 


tinue to apply until the Secretary of the 


§ 122C-411. Fire protection contracts. 


The Department of Crime Control and Public Safety may con- 
tract with industries in the vicinity of Butner to provide fire protec- 
tion to those industries. Those contracts shall provide for a payment 
by any contracting industry calculated on the basis of twenty cents 
(20¢) per net caaeaacas dollars ($100.00) of assessed valuation. (1987, 
¢)2845;- 8.01: 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 845, s. 2 makes this section effective August 14, 1987. 


§§ 122C-412 to 122C-420: Reserved for future codification 


purposes. 
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§ 122D-1 


1987 CUMULATIVE SUPPLEMENT 


§ 122D-6 


Chapter 122D. 


North Carolina Agricultural Finance Act. 


Sec. 
122D-3. Definitions. 
122D-6. General powers of Authority. 


§ 122D-1. Short title. 


Editor’s Note. — 

Session Laws 1987, c. 335, s. 3 pro- 
vides: 

“Notwithstanding G.S. 150B-13, the 
North Carolina Agricultural Finance 
Authority may, until six months from 
the effective date of this act, adopt tem- 
porary rules to carry out the purposes of 
Chapter 122D of the General Statutes 
without prior notice or hearing or upon 
any abbreviated notice or hearing the 


§ 122D-3. Definitions. 


Sec. 
122D-16. Trust funds. 
122D-23. Immunity. 


Authority finds practicable. The Author- 
ity shall begin normal rule-making pro- 
cedures on permanent rules in accor- 
dance with Article 2 of Chapter 150B at 
the same time it adopts a temporary 
rule. Temporary rules adopted under 
this section shall be published by the Di- 
rector of the Office of Administrative 
Hearings in the North Carolina Register 
and shall be effective for a period of not 
longer than 180 days.” 


As used in this Chapter, the following terms, unless the context 
clearly indicates a different meaning, shall have the following 


meanings: 


(1) “Agricultural Loan” means a loan made by a lending insti- 
tution or by the Authority to any person for the purpose of 
financing or refinancing land acquisition or improvement; 
soil conservation; irrigation; construction, renovation or 
expansion of buildings and facilities; purchase of farm fix- 
tures, livestock, poultry, and fish of any kind; seeds; fertil- 
izers; pesticides; feeds; machinery; equipment; containers 
or supplies or any other products employed in the produc- 
tion, cultivation, harvesting, storage, marketing, distribu- 
tion or export of agricultural products. 

(1983, c. 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1987, c. 


a eal iets 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 


amendment, effective April 29, 1987, in- 
serted “or refinancing” near the begin- 
ning of subdivision (1). 


§ 122D-6. General powers of Authority. 


The Authority shall have all the powers necessary to give effect 
to and carry out the purposes and provisions of this Chapter, includ- 
ing the following powers in addition to all other powers granted by 
other provisions of this Chapter, to: 

(15) Borrow money, issue bonds, and provide for the rights of 
the lenders or holders thereof and purchase, discount, sell 
negotiate and guarantee, insure, coinsure and reinsure 
note, drafts, checks, bills of exchange, acceptances 
bankers acceptances, cable transfers, letters of credit and 
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other evidence of indebtedness with or without credit en- 
hancement devices; 
(1983, ‘ 789, s. 1; 1985 (Reg. Sess., 1986), c. 1011, s. 1; 1987, c. 
‘b2tase4: 


Only Part of Section Set Out.— As amendment, effective April 29, 1987, 
the rest of the section was not affected added “with or without credit enhance- 
by the amendment, it is not set out. ment devices” at the end of subdivision 

Effect of Amendments. — The 1987 (15). 


§ 122D-16. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all 
moneys received pursuant to the authority of this Chapter shall be 
deemed to be trust funds to be held and applied solely as provided in 
this Chapter. The resolution authorizing any obligations or the 
trust agreement securing the same may provide that any of such 
moneys may be temporarily invested pending the disbursement 
thereof and shall provide that any officer with whom, or any bank 
or trust company with which, such moneys shall be deposited, shall 
act as trustee of such moneys and shall hold and apply the same for 
the purposes hereof, subject to such regulations as this Chapter and 
such resolution or trust agreement may provide. Any such moneys 
or any other moneys of the Authority may be invested in the follow- 
ing: 

(1) Bonds, notes or treasury bills of the United States; 

(2) Non-convertible debt securities of the following issuers: 
a. The Federal Home Loan Bank Board; 

b. The Federal National Mortgage Association; 
c. The Federal Farm Credit Bank; and 
d. The Student Loan Marketing Association; 

(3) Any other obligations not listed above which are guaran- 
teed as to principal and interest by the United States or 
any of its agencies; 

(4) Certificates of deposit and other evidences of deposit at 
state and federal chartered banks and savings and loan 
associations; provided that any principal amount of such 
certificate in excess of the amount insured by the federal 
government or any agency thereof be fully collateralized; 

(5) Obligations of the United States or its agencies under a 
repurchase agreement for a shorter time than the maturity 
date of the security itself if the market value of the secu- 
rity itself is more than the amount of funds invested; 

(6) Money market funds whose portfolios consist of any of the 
foregoing investments; 

(7) A guaranteed investment or similar contract, which pro- 
vides for the investment of funds at a guaranteed rate of 
return, with an insurance company or depository financial 
institution with a claim paying rating of no less than ei- 
ther of the two highest grades given by a nationally recog- 
nized rating agency; and 

(8) Any other investment authorized by law for the investment 
of funds by a unit of local government. (1983, c. 789, s. 1; 
1985 (Reg. Sess., 1986), c. 1011, s. 1; 1987, c. 112, s. 1.) 
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Effect of Amendments. — The 1987 __ provided in G.S. 159-28.1” at the end of 
amendment, effective April 29, 1987, the introductory paragraph, and added 
substituted “in the following” for “as subdivisions (1) through (8). 


§ 122D-23. Immunity. 


There shall be no liability on the part of and no cause of action of 
any nature may arise against the members of the Authority for any 
acts or omission to act by them in the performance of their powers 
and duties under this Chapter. The immunity established by this 
section shall not extend to willful neglect or malfeasance that 
would otherwise be actionable. The immunity established by this 
section further shall not extend to any act or omission occurring or 
arising out of the operation of a motor vehicle. The immunity estab- 
lished herein is waived to the extent of any indemnification by 
insurance for the liability of the members of the authority for which 
this act otherwise provides immunity. (1987, c. 335, s. 1.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 335, s. 5 makes this section effective June 10, 1987. 
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Chapter 122E. 


Editor’s Note. — The legislation and have been included in a recently pub- 
annotations affecting Chapter 122E lished replacement chapter. 
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1987 CUMULATIVE SUPPLEMENT 


§ 125-2 


Chapter 125. 


Libraries. 


Article 1. 
State Library Agency. 


Sec. 

125-2. Powers and duties of Depart- 
ment of Cultural Re- 
sources. 


Article 1A. 


State Depository Library 
System. 


125-11.5. Purpose. 
125-11.6. Definitions. 


Sec. 
125-11.7. State Library designated the 
official depository for all 


State publications. 


125-11.8. State Publications Clearing- 
house created. 
125-11.9. Powers and duties of the 


State Library. 
125-11.10. Duties of State agencies. 
125-11.11. Advisory Committee. 
125-11.12. Report to the Joint Legisla- 
tive Commission on Gov- 
ernmental Operations. 


ARTICLE 1. 


State Library Agency. 


§ 125-2. Powers and duties of Department of Cul- 
tural Resources. 


The Department of Cultural Resources shall have the following 


powers and duties: 


(4) To purchase and maintain collections of books, periodicals, 


newspapers, maps, films, audiovisual and other materials; 
to subscribe to computerized databases; to provide other 
resources, services and programs; and to serve as an infor- 
mation distribution center for State government and the 
people of the State as a means for the promotion of knowl- 
edge, education, commerce and business in the State. The 
scope of the library’s collections, resources and services 
should be determined by the Secretary of Cultural Re- 
sources upon consideration of the recommendations of the 
State Library Commission; and in making these decisions, 
the Secretary shall take into account the collections, re- 
sources and services of other libraries throughout the State 
and the availability of such collections, resources and ser- 
vices to the general public. All materials owned by the 
State Library shall be available for free circulation to li- 
braries and to all citizens of the State under rules and 
regulations fixed by the librarian, except that the librarian 
may restrict the circulation of books and other materials 
which, because they are rare or are used intensively in the 
library for reference purposes or for other good reasons, 
should be retained in the library at all times. The public 
schools shall be given equal priority in borrowing all films 
which are available for circulation. 


(5) To give assistance, advice and counsel to other State agen- 


cles maintaining special reference collections as to the best 
means of establishing and administering such libraries 
and collections. 
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LIBRARIES 


§ 125-11.5 


(5a) To provide for the establishment and maintenance of 


union catalogs. 


(7) prices by Session Laws 1987, c. 199, s. 4, effective July 1, 
1987. 


(9) To provide library services to blind and physically handi- 


capped readers of North Carolina by making available to 
them books and other reading materials in braille, or 
sound recordings or any other medium used by the blind 
and physically handicapped; to enter into contracts and 
agreements with appropriate libraries and other organiza- 
tions for the purposes of serving the blind and physically 
handicapped; to enter into contracts with library agencies 
of other states for providing library service to the blind and 
physically handicapped of those states, provided adequate 
compensation is paid for such service and such contract is 
otherwise advantageous to this State. 


(10) To plan and coordinate cooperative programs between the 


various types of libraries within the State of North Caro- 
lina, and to coordinate State development with regional 
and national cooperative library programs; and to assist 
nonprofit corporations in organization and operation for 


the purposes of cooperative programs. (1955, c. 505, s. 3; 
1961, c. 1161; 1973, c. 476,'s. 84; 1977, c. 645, s. 1; 1981, c. 
918;:si 4} 1983)0c. 819; 1987, c. 199.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, re- 
wrote subdivisions (4) and (5), added 
subdivision (5a), deleted subdivision (7), 


relating to sets of logs and journals of 
the General Assembly for the use of the 
members, rewrote subdivision (9), and 
added the language “and to assist non- 
profit corporations in organization and 
operation for the purposes of cooperative 
programs” at the end of subdivision (10). 


ARTICLE 1A. 


State Depository Library System. 


§ 125-11.5. Purpose. 


The purpose of this Article is to establish a depository system for 
the distribution of State publications to designated libraries 
throughout the State in order to facilitate public access to publica- 
tions issued by State agencies. (1987, c. 771, s. 2.) 


Editor’s Note. — Session Laws 1987, 
c. 771, s. 3 makes this Article effective 
October 1, 1987. 
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§ 125-11.6. Definitions. 


As used in this Article: . 

(1) “Depository library” means a library designated to receive 
and maintain State publications and make them available 
to the public. 

(2) “Document” means any printed document including any 
report, directory, statistical compendium, bibliography, 
map, regulation, newsletter, pamphlet, brochure, periodi- 
cal, bulletin, compilation, or register, regardless of 
whether the printed document is in paper, film, tape, disk, 
or any other format. 

(3) “State agency” means every State department, institution, 
board, and commission. 

(4) “State publication” means any document prepared by a 
State agency or private organization, consultant, or re- 
search firm, under contract with or under the supervision 
of a State agency: Provided, however, the term “State pub- 
lication” does not include administrative documents used 
only within the issuing agency, documents produced for 
instructional purposes that are not intended for sale or 
publication, appellate division reports and advance sheets 
distributed by the Administrative Office of the Courts, the 
S.B.I. Investigative “Bulletin”, documents that will be re- 
produced in the Senate or House of Representatives Jour- 
nals, or documents that are confidential pursuant to Arti- 
cle 17 of Chapter 120 of the General Statutes. (1987, c. 771, 
See) 


§ 125-11.7. State Library designated the official de- 
pository for all State publications. 


The State Library shall be the official, complete, and permanent 
depository for all State publications, and shall receive five copies of 
all State publications in addition to the copies required for the 
depository system: Provided, however, the State Library shall re- 
ceive only five copies of any State publication offered for sale by a 
State agency at a price at least high enough to recover production 
costs: Provided, further, the State Library, notwithstanding the def- 
inition of “State publication” contained in this Article, shall have 
authority to exclude from required deposit in the State Library any 
items or materials which it finds are not appropriate for deposit. 
CLOST ve. Weal 2) 


§ 125-11.8. State Publications Clearinghouse cre- 
ated. 


oy A SU A rie Clearin avis is created within the De- 
partment of Cultural Resources, the Division of Sta : 
(b) The Clearinghouse shall: Sie eae 

(1) Advise State agencies annually of the number of copies of 
State publications needed for distribution. 

(2) Advise State agencies annually that they are required to 
submit only five copies of any Grade publication offered for 
sie at a price at least high enough to recover production 
costs. 
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(3) Receive from State agencies promptly after publication the 
number of copies of State publications specified, and dis- 
tribute these to the depository libraries. 

(4) Prepare on microfiche one or more copies of each State pub- 
lication that is printed on paper for reference and interli- 
brary loan purposes. 

(5) Publish a checklist of State publications and distribute the 
checklist without charge to all requesting North Carolina 
libraries. 

(6) Forward two copies of all State publications that are 
Pres on paper to the Library of Congress. (1987, c. 771, 
S72) 


§ 125-11.9. Powers and duties of the State Library. 


The State Library: 

(1) Shall carry out the provisions of this act. 

(2) Develop and maintain standards for depository libraries. 
The standards shall include the ability to receive, process, 
organize, retain, and make available State publications 
and the ability to provide reference assistance and interli- 
brary loan service for depository publications. 

(3) Shall designate depository libraries, taking into account 
regional distribution and number of persons served, such 
that State publications will be conveniently accessible to 
residents in all areas of the State. The State Library may 
designate at least one library in each congressional dis- 
trict. 

(4) May designate as selective depository libraries those insti- 
tutions that wish to receive less than the full deposit. Se- 
lective depository libraries shall meet the same standards 
for reference and interlibrary loan service as full deposi- 
tory libraries. 

(5) May enter into depository contracts with public libraries 
and community, technical, special, college and university 
libraries that meet the standards for depository eligibility 
adopted by the Clearinghouse. 

(6) Shall determine how many copies of State publications 
each State agency must submit for the State depository 
system. The State Library may permit a State agency to 
submit fewer copies of a document if the State Library 
determines that fewer copies are adequate in light of the 
cost of the document and the projected public interest in 
the document. 

(7) Shall adopt rules to administer the depository program. 
These rules may include the State Library’s priorities an 
resulting schedules for collecting, maintaining, and mak- 
ing available State publications in various formats. (1987, 
Ce lil esas) 
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§ 125-11.10. Duties of State agencies. 


(a) State agencies shall send the requested number of copies of 
each of their publications to the Clearinghouse within 10 days of 
issuance. 

(b) The head of each State agency shall designate a publications 
officer who shall be responsible for supplying the requested number 
of copies of each State publication of that agency to the Clearing- 
house. Each agency shall notify the Clearinghouse of the identity of 
its publications officer before October 1, 1987, and within 30 days of 
any change of publications officer. The publications officer shall 
supply the Clearinghouse semiannually a complete list of the 
agency’s State publications issued within the previous six months 
and any other information regarding the publications of the agency 
requested by the Clearinghouse. 

(c) State agencies may request permission from the State Library 
to submit fewer than the requested number of copies of a document. 
The request shall include information on the cost of the document 
ang the projected public interest in the document. (1987, c. 771, s. 
2 


§ 125-11.11. Advisory Committee. 


The Secretary of Cultural Resources may appoint an advisory 
committee of State officials and depository librarians to review and 
advise on the operation of the depository system. (1987, c. 771, s. 2.) 


§ 125-11.12. Report to the Joint Legislative Com- 
mission on Governmental Operations. 


The Department of Cultural Resources shall report before Sep- 
tember 30 each year to the Joint Legislative Commission on Gov- 
ernmental Operations and the Fiscal Research Division of the Leg- 
islative Services Office on the operation of the State depository 
library system. (1987, c. 771, s. 2.) 
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§ 126-1 


Chapter 126. 


State Personnel System. 


Article 1. 


State Personnel System 
Established. 


Sec. 

126-4. Powers and duties of State Per- 
sonnel Commission. 

126-5. Employees subject to Chapter; 
exemptions. 


Article 2. 


Salaries, Promotions, and Leave 
of State Employees. 


126-7.1. Posting requirement; State em- 
ployees receive priority 
consideration. 


Article 5. 
Political Activity of Employees. 


126-15.1. Probationary State employee 
defined. 


Article 7. 


The Privacy of State Employee 
Personnel Records. 


126-29. Access to material in file for 
agency hearing. 

126-30. Fraudulent disclosure and will- 
ful nondisclosure on appli- 
cation for State employ- 
ment; penalties. 


Sec. 
126-31 to 126-33. [Reserved.]| 


Article 8. 


Employee Appeals of Grievances 
and Disciplinary Action. 


126-34. Grievance appeal for State em- 
ployees. 

126-36. Appeal of unlawful State em- 
ployment practice. 

126-36.2. Appeal to Personnel Commis- 
sion by State employee de- 
nied notice of vacancy or 
priority consideration. 

126-37. Personnel Director to investi- 
gate, hear and recommend 
settlement; Personnel 
Commission to hear or re- 
view findings and make 
binding decision. 

126-39. State employee defined. 

126-41. Attorney and witness fees. 


Article 9. 


The Administrative Procedure 
Act and Modifications. 


126-43, 126-44. [Repealed.] 


Article 12. 


Work Options Program for 
State Employees. 


126-78. Administration. 


ARTICLE 1. 
State Personnel System Established. 


§ 126-1. Purpose of Chapter; application to local 


employees. 


CASE NOTES 


Cited in Smith v. Bounds, 657 F. 
Supp. 1327 (E.D.N.C. 1986). 


OPINIONS OF ATTORNEY GENERAL 


Employment and termination of lo- 
cal health director are subject to the 
provisions of this chapter, and termina- 
tion or discharge of a health director 
must comply with all statutory provi- 
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sions and regulations duly adopted by 
the State Personnel Commission pursu- 
ant to this chapter. See opinion of Attor- 
ney General to Mr. Michael S. Kennedy, 
Esquire, Attorney for Cleveland County 


§ 126-4 1987 CUMULATIVE SUPPLEMENT § 126-5 
Board of Health, and Mr. Robert W. 

Yelton, Esquire, Attorney for Cleveland 

County, 55 N.C.A.G. 113 (1986). 


§ 126-4. Powers and duties of State Personnel 
Commission. 


Subject to the approval of the Governor, the State Personnel 
Commission shall establish policies and rules governing each of the 
following: 

(5) Hours and days of work, holidays, vacation, sick leave, and 
other matters pertaining to the conditions of employment. 
The legal public holidays established by the Commission 
as paid holidays for State employees shall include Martin 
Luther King, Jr.’s, Birthday for all years after 1987. Pro- 
vided, however, that the Commission shall not provide for 
a greater number of total paid holidays than were estab- 
lished for the year 1986. The Commission shall not delete 
Veterans Day as a holiday. 

(9) The investigation of complaints and the issuing of such 
binding corrective orders or such other appropriate action 
concerning employment, promotion, demotion, transfer, 
discharge, and reinstatement in all cases as the Commis- 
sion shall find justified. 

(12) Repealed by Session Laws 1987, c. 320, s. 2, effective June 
8, 1987. 

(13) Repealed by Session Laws 1987, c. 320, s. 3, effective June 
8, 1987. 


(1965, C. 640, s. 2; 1971, c. 1244, s. 14; 1975, c. 667, ss. 6,7; 1977, 
c. 288, s. 1; c. 866, ss. 1, 17, 20; 1985, c: 617, ss. 2, 3; c: 791, 's: 50(b); 
1985 (Reg. Sess., 1986), c. 1028, s. 6; 1987, c. 25, s. 2; c. 320, ss. 1-3.) 


Only Part of Section Set Out.— As March 25, 1987, added the last three 


the rest of the section was not affected 
by the amendments, it is not set out. 

Cross References. — As to the num- 
ber, appointment, removal, etc., of ad- 
ministrative law judges, see § 7A-759. 

Editor’s Note. — Session Laws 1987, 
c. 830, s. 1.1 provides that the act shall 
be known as “The State Aid for Nonstate 
Agencies Act of 1987.” 

Session Laws 1987, c. 830, s. 121 isa 
severability clause. 

Effect of Amendments. — 

Session Laws 1987, c. 25, s. 2, effective 


sentences of subdivision (5). 

Session Laws 1987, c. 320, ss. 1-3, ef- 
fective June 8, 1987, deleted “and the 
hearing of appeals of applicants, em- 
ployees, and former employees” follow- 
ing “the investigation of complaints” at 
the beginning of the first sentence of 
subdivision (9), deleted a former second 
sentence of subdivision (9), defining “re- 
instatement”, deleted subdivision (12), 
relating to the appointment of hearing 
officers, and deleted subdivision (13), re- 
lating to the employment of independent 
attorneys to represent the Department. 


§ 126-5. Employees subject to Chapter; exemp- 


tions. 


(a) The provisions of this Chapter shall apply to all State em- 


ployees not herein exempt, to employees of area mental health, 
mental retardation, substance abuse authorities, and to employees 
of local social services departments, public health departments, and 
local emergency management agencies that receive federal grant- 
in-aid funds; and the provisions of this Chapter may apply to such 
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other county employees as the several boards of county commis- 
sioners may from time to time determine. 

(cl) Except as to the provisions of Articles 6 and 7 of this Chap- 
ter, the provisions of this Chapter shall not apply to: 

(1) Constitutional officers of the State. 

(2) Officers and employees of the Judicial Department. 

(3) Officers and employees of the General Assembly. 

(4) Members of boards, committees, commissions, councils, and 
advisory councils compensated on a per diem basis. 

(5) Officials or employees whose salaries are fixed by the Gen- 
eral Assembly, or by the Governor, or by the Governor and 
Council of State, or by the Governor subject to the approval 
of the Council of State. 

(6) Employees of the Office of the Governor that the Governor, 
at any time, in his discretion, exempts from the application 
of the provisions of this Chapter by means of a letter to the 
State Personnel Director designating these employees. 

(7) Employees of the Office of the Lieutenant Governor, that 
the Lieutenant Governor, at any time, in his discretion, 
exempts from the application of the provisions of this 
Chapter by means of a letter to the State Personnel Direc- 
tor designating these employees. 

(8) Instructional and research staff, physicians, and dentists of 
The University of North Carolina. 

(9) Employees whose salaries are fixed under the authority 
vested in the Board of Governors of The University of 
North Carolina by the provisions of G.S. 116-11(4), 
116-1(5) [116-11(5)], and 116-14. 

(10) Employees of community colleges whose salaries are fixed 
in accordance with the provisions of G.S. 115D-5 and GS. 
115D-20. 

(11) North Carolina School of Science and Mathematics’ em- 
ployees whose salaries are fixed in accordance with the 
provisions of G.S. 116-235(c)(1) and G.S. 116-235(c)(2). 

(12) Employees of the North Carolina Low-Level Radioactive 
Waste Management Authority whose salaries are fixed 
pursuant to G.S. 104G-5(g). 

(c3) Except as to the policies, rules, and plans established by the 
Commission pursuant to G.S. 126-4(5) and the provisions of Article 
6 of this Chapter, the provisions of this Chapter shall not apply to: 
Teaching and related educational classes of employees of the De- 
partment of Correction, the Department of Human Resources, and 
any other State department, agency or institution, whose salaries 
shall be set in the same manner as set for corresponding public 
school employees in accordance with Chapter 115C of the General 
Statutes. 

(c4) The State Personnel Commission shall establish a position 
and appointment type for certain field force positions and em- 
ployees in the Division of Highways, Department of Transporta- 
tion, where, in the judgement of the Commission, such appointment 
is for a position that is an entry level occupation, is for a duration of 
at least one-half of the workdays of each pay period for at least nine 
calendar months per year, and is reflective of employment practices 
in competing labor markets. This appointment type shall be for 
“permanent hourly employees.” Except as to the policies, rules, and 
plans established by the Commission pursuant to G.S. 126-4(1), 
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126-4(2), and 126-4(3), and except as to the provisions of Articles 6 
and 7 of this Chapter, the provisions of this Chapter shall not apply 
to permanent hourly employees. The State Personnel Commission 
regulations shall provide that these employees will be guaranteed 
two hours show-up pay when work is postponed, and pay for holi- 
days falling within periods of employment. 

(1965, c. 640, s. 2; 1967, c. 24, s. 20; cc. 1038, 1143; 1969, c. 982; 
1971, c. 1025, s. 2; 1973, c. 476, s. 143; 1975, c. 667, ss. 8, 9; 1977, c. 
866, ss. 2-5; 1979, 2nd Sess., c. 1137, s. 40; 1983, c. 717, s. 41; c. 867, 
s. 2; 1985, c. 589, s. 38; c. 617, s. 1; c. 757, s. 206(c); 1985 (Reg. Sess., 
1986), c. 955, s. 43; c. 1014, ss. 41, 235; c. 1022, s. 9; 1987, c. 320, s. 
4: c. 395, s. 1; c. 809, s. 1;. c. 850, s. 19:) 


Only Part of Section Set Out.— As _ tive June 8, 1987, substituted “emer- 
the rest of the section was not affected gency management agencies” for “civil 
by the amendments, it is not set out. defense agencies” in subsection (a). 

Editor’s Note. — Session Laws 1987, c. 395, s. 1, effec- 

Session Laws 1987, c. 850, which tive July 1, 1987, substituted “pursuant 
added subdivision (c1)(12), provides ins.  t@ G.S. 126-4(5) and the provisions of Ar- 
27(a): ; _ ticle 6 of this Chapter” for “pursuant to 

“(a) Notwithstanding any other provi- @g 496. 4(4), 126-4(5) and 126-4(6), and 
sion of this act, this act shall not be con- except as to the provisions of Articles 6 


strued as a revenue bill within the ; e ; 
meaning of Section 23 of Article II of the and MS ie Chapter pearyuhe; begin- 
ning of subsection (c3). 


Constitution of North Carolina. Any Cdecigneftiear] OB Tic. SUSemIa effec 


rovision of this act contrary to this sec- : : 
in peas nena * tive October 1, 1987, added subsection 


Session Laws 1987, c. 850, s. 27(b) is a (c4). 
severability clause. Session Laws 1987, c. 850, s. 19, effec- 


Effect of Amendments. — tive August 14, 1987, added subdivision 
Session Laws 1987, c. 320, s. 4, effec- (c1)(12). 


OPINIONS OF ATTORNEY GENERAL 


Employment and termination of lo- Salaries of Exempt Personnel. — 
cal health director are subject to the The Secretary of the Department of 
provisions of Chapter 126, the State Per- Human Resources and the Secretary of 
sonnel Act, and termination or dis- the Department of Correction have au- 
charge of a health director must comply thority to set the salary schedules for 
with all statutory provisions and regula- persons employed by their departments 
pone ek. auenied Westar Stpte igh ae in teaching and related educational posi- 
126. See opinion of Attorney Gudea ‘é Mons, CSTaet te ihe Bile Herecane 

Act by subsection (c3) of this section. See 


Mr. Michael S. Kennedy, Esquire, Attor- + : 
Hele for.:Clavelimd County ‘Boatdaet opinion of Attorney General to Mr. Phil- 


Health, and Mr. Robert W. Yelton, Es- lip J. Kirk, Jr., Secretary, Department 
quire, Attorney for Cleveland County, of Human Resources, — N.C.A.G. — 
55 N.C.A.G. 113 (1986). (Mar. 18, 1987). 

The Departments of Human Re- The salary schedules established by 
sources and Correction determine ‘the Department of Human Resources 
initially whether a particular posi- and the Department of Correction for ed- 
tion is a teaching or related educa- cational personnel exempt from the 
tion position within the meaning of State Personnel Act must correspond to 
subsection (c3). If an employee disputes the salary schedules established by the 
that decision, he has a right to appeal to ‘State Board of Education for public 
the State Personnel Commission and to school employees except in cases where 
have the commission resolve the dis- the duties of employees do not corre- 
pute. See opinion of Attorney General to spond to the duties of public school em- 
Mr. Phillip J. Kirk, Jr., Secretary, De- ployee positions. In such cases the salary 
partment of Human Resources, — _ schedule should conform as closely as 
N.C.A.G. — (Mar. 18, 1987). possible to the public school salary 
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schedules. See opinion of Attorney Gen- tary, Department of Human Resources, 
eral to Mr. Phillip J. Kirk, Jr., Secre- — N.C.A.G. — (Mar. 18, 1987). 


ARTICLE 2. 
Salaries, Promotions, and Leave of State Employees. 


Editor’s Note. — Session Laws 1987, 
c. 689, s. 1 rewrote the title of this Arti- 
cle. 


§ 126-7.1. Posting requirement; State employees re- 
ceive priority consideration. 


(a) All vacancies for which any State agency, department, or in- 
stitution openly recruit shall be posted within at least the follow- 
ing: 

(1) The personnel office of the agency, department, or institu- 
tion having the vacancy; and 
(2) The particular work unit of the agency, department, or in- 
stitution having the vacancy 
in a location readily accessible to employees. If the decision is made, 
initially or at any time while the vacancy remains open, to receive 
applicants from outside the recruiting agency, department, or insti- 
tution, the vacancy shall be listed with the Office of State Personnel 
for the purpose of informing current State employees of such va- 
cancy. The State agency, department, or institution may not receive 
approval from the Office of State Personnel to fill a job vacancy if 
the agency, department, or institution cannot prove to the satisfac- 
tion of the Office of State Personnel that it complied with these 
posting requirements. The agency, department, or institution 
which hires any person in violation of these posting requirements 
shall pay such person when employment is discontinued as a result 
of such violation for the work performed during the period of time 
between his initial employment and separation. 

(b) Subsection (a) of this section does not apply to vacancies 
which must be filled immediately to prevent work stoppage or the 
protection of the public health, safety, or security. 

(c) If a State employee: 

(1) Applies for another position of State employment; and 
(2) Has substantially equal qualifications as an applicant who 
is not a State employee 
then the State employee shall receive priority consideration over 
the applicant who is not a State employee. 

(d) “Qualifications” within the meaning of subsection (c) of this 
section shall consist of: 

(1) Training or education; 

(2) Years of experience; and 

(3) Other skills, knowledge, and abilities that bear a reason- 
able functional relationship to the abilities and skills re- 
quired in the job vacancy applied for. (1987, c. 689, s. 2.) 


Editor’s Note. — Session Laws 1987, Session Laws 1987, c. 689, s. 4 pro- 
c. 689, s. 5 makes this section effective vides: 
October 1, 1987. “The State Personnel Director shall 
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present a report to the 1989 General As- 
sembly, no later than March 1, 1989, 
containing the following: 

(a) An assessment of the impact of 
this act on employing agencies 
and current State employees 
seeking promotional opportuni- 
ties; 

“(b) An assessment of the abililty of 
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State agencies to recruit and 
hire outside applicants for State 
government employment; and 

“(c) An assessment of the appeals 
process set forth in GS. 
126-36.2, including the number 
of appeals filed as a result of 
this act.” 


ARTICLE 5. 


Political Activity of Employees. 


§ 126-13. Appropriate political activity of State em- 
ployees defined. 


OPINIONS OF ATTORNEY GENERAL 


Probation and parole officer may 
file notice of candidacy and cam- 
paign for election to the office of sher- 
iff assuming that no federal funds are 
involved with respect to the probation 


thus, that proscriptions contained in the 
federal Hatch Act do not apply. See opin- 
ion of Attorney General to Sheriff Ralph 
L. Thomas, Carteret County, 55 
N.C.A.G. 35 (1985). 


and parole officer’s employment and, 


§ 126-15.1. Probationary State employee defined. 


As used in this Article, “probationary State employee” means a 
State employee who is exempt from the Personnel Act only because 
he has not been continuously employed by the State for the period 
required by G.S. 126-5(c). (1985, c. 469, s. 4; 1987, c. 282, s. 19.) 


Effect of Amendments. — The 1987 


stituted “G.S. 126-5(c)” for “GS. 
amendment, effective June 4, 1987, sub- 126-5(d).” 
ARTICLE 7. 


The Privacy of State Employee Personnel Records. 


§ 126-29. Access to material in file for agency hear- 
ing. 


A party to a quasi-judicial hearing of a State agency subject to 
Article 7 of this Chapter, or a State agency stibjeet to eniete hot 
this Chapter which is conducting a quasi-judicial hearing, may 
have access to relevant material in personnel files and may intro- 
duce copies of such material or information based on such material 
as evidence in the hearing either upon consent of the employee, 
former employee, or applicant for employment or upon subpoena 
properly issued by the agency either upon request of a party or on 
its own motion. Nothing in this Article shall impose liability on any 
agent or officer of the State for compliance with this provision 
notwithstanding any other provision of this Article. (1977, c. 866, s. 
12: 51987, caro e0ie oo) 
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Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, 
added the last sentence. 


§ 126-30. Fraudulent disclosure and willful nondis- 
closure on application for State em- 
ployment; penalties. 


(a) Any employee who knowingly and willfully discloses false or 
misleading information, or conceals dishonorable military service; 
or conceals prior employment history or other requested informa- 
tion, either of which are significantly related to job responsibilities 
on an application for State employment may be subjected to disci- 
plinary action up to and including immediate dismissal from em- 
ployment. Dismissal shall be mandatory where the applicant dis- 
closes false or misleading information in order to meet position 
qualifications. Application forms for State employment shall in- 
clude a statement informing applicants of the consequences of such 
fraudulent disclosure or lack of disclosure. 

(b) The employing authority within each department, university, 
board, or commission, shall verify the status of credentials and the 
accuracy of statements contained in the application of each new 
employee within 90 days from the date of the employees employ- 
ment. Failure to verify the application shall not bar action under 
subsection (a) above. 

(c) The State Personnel Commission shall issue rules and proce- 
dures to implement this section for all departments, agencies and 
institutions which are not exempted from the State Personnel Act 
under G.S 126-5(cl). Each agency, department and institution 
which is exempted under G.S. 126-5(c1) shall issue regulations to 
implement this section pursuant to the rulemaking procedures ap- 
plicable to it. (1987, c. 666, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 666, s. 2 makes this section effective 
January 1, 1988. 


§§ 126-31 to 126-33: Reserved for future codification purposes. 


ARTICLE 8. 


Employee Appeals of Grievances and Disciplinary 
Action. 


§ 126-34. Grievance appeal for State employees. 


Any permanent State employee having a grievance arising out of 
or due to his employment and who does not allege discrimination 
because of his age, sex, race, color, national origin, religion, creed, 
handicapping condition as defined by G.S. 168A-3, or political affili- 
ation shall first discuss his problem or grievance with his supervi- 
sor and follow the grievance procedure established by his depart- 
ment or agency. (1975, c. 667, s. 10; 1987, c. 320, s. 6.) 
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fined in G.S. 168A-3” for “physical dis- 


ability.” 


Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, sub- 
stituted “handicapping condition as de- 


§ 126-36. Appeal of unlawful State employment 
practice. 


Any State employee or former State employee who has reason to 
believe that employment, promotion, training, or transfer was de- 
nied him or that demotion, layoff or termination of employment 
was forced upon him in retaliation for opposition to alleged discrim- 
ination or because of his age, sex, race, color, national origin, reli- 
gion, creed, political affiliation, or handicapped [handicapping] con- 
dition as defined by G.S. 168A-3 except where specific age, sex or 
physical requirements constitute a bona fide occupational qualifica- 
tion necessary to proper and efficient administration, shall have the 
right to appeal directly to the State Personnel Commission. (1975, 
Cx OO, Se LOO Tie CaS O67 se-013,016; 1987, c.1320,.sa47.) 


Editor’s Note. — Section 168A-3, re- 
ferred to above, does not define the term 
“handicapped condition,” but does define 
“handicapped person” and “handicap- 
ping condition.” 


Effect of Amendments. — The 1987 
amendment, effective June 8, 1987, sub- 
stituted “handicapped condition as de- 
fined in G.S. 168A-3” for “physical dis- 
ability.” 


§ 126-36.2. Appeal to Personnel Commission by 
State employee denied notice of va- 
cancy or priority consideration. 


Any State employee who has reason to believe that he was denied 
promotion due to the failure of the agency, department, or institu- 


tion that had a job vacancy to: 


(1) Post notice of the job vacancy pursuant to G.S. 126-7.1(a) 


or; 
(2) Give him priority consideration pursuant to G.S. 126-7.1(c) 
may appeal directly to the State Personnel Commission. (1987, c. 


O39." sede) 


Editor’s Note. — Session Laws 1987, 
c. 689, s. 5 makes this section effective 
October 1, 1987. 

Session Laws 1987, c. 689, s. 4 pro- 
vides: 

“The State Personnel Director shall 
present a report to the 1989 General As- 
sembly, no later than March 1, 1989, 
containing the following: 

“(a) An assessment of the impact of 
this act on employing agencies 
and current State employees 


seeking promotional opportuni- 
ties; 

“(b) An assessment of the ability of 
State agencies to recruit and 
hire outside applicants for State 
government employment; and 

“(c) An assessment of the appeals 
process set forth in GS. 
126-36.2, including the number 
of appeals filed as a result of 
this act.” 
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§ 126-37. Personnel Director to investigate, hear 
and recommend settlement; Personnel 
Commission to hear or review findings 
and make binding decision. 


(a) The State Personnel Director or any other person or persons 
designated by the Commission shall investigate the disciplinary 
action or alleged discrimination which is appealed to the Commis- 
sion. Appeals involving a disciplinary action, alleged discrimina- 
tion, and any other contested case arising under this Chapter shall 
be conducted in the Office of Administrative Hearings as provided 
in Article 3 of Chapter 150B; provided that no grievance may be 
appealed unless the employee has complied with G.S. 126-34. The 
State Personnel Commission shall make a final decision in these 
cases as provided in G.S. 150B-36. The State Personnel Commission 
is hereby authorized to reinstate any employee to the position from 
which he has been removed, to order the employment, promotion, 
transfer, or salary adjustment of any individual to whom it has 
been wrongfully denied or to direct other suitable action to correct 
the abuse which may include the requirement of payment for any 
loss of salary which has resulted from the improperly discrimina- 
tory action of the appointing authority. The decisions of the State 
Personnel Commission shall be binding in appeals of local em- 
ployees subject to this Chapter if the Commission finds that the 
employee has been subjected to discrimination prohibited by Article 
6 of this Chapter or in any case where a binding decision is required 
by applicable federal standards. However, in all other local em- 
ployee appeals, the decisions of the State Personnel Commission 
shall be advisory to the local appointing authority. 

(b) An action brought in superior court by an employee who is 
dissatisfied with an advisory decision of the State Personnel Com- 
mission or with the action taken by the local appointing authority 
pursuant to the decision shall be heard upon the record and not as a 
trial de novo. In such an action brought by a local employee under 
this section, the defendant shall be the local appointing authority. 
If superior court affirms the decision of the Commission, the deci- 
sion of superior court shall be binding on the local appointing au- 
thority. 

(c) If the local appointing authority is other than a board of 
county commissioners, the employee must give the county notice of 
the appeal taken pursuant to subsection (a) of this section. Notice 
must be given to the county manager or the chairman of the board 
of county commissioners by certified mail within 15 days of the 
filing of the notice of appeal. The county may intervene in the 
appeal within 30 days of receipt of the notice. If the action is ap- 
pealed to superior court the county may intervene in the superior 
court proceeding even if it has not intervened in the administrative 
proceeding. The decision of the superior court shall be binding on 
the county even if the county does not intervene. (1975, c. 667, s. 10; 
1981, c. 680, s. 1; 1985, c. 746, s. 15; 1985 (Reg. Sess., 1986), c. 1022, 
s. 10; 1987; c. 394.) 
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§ 126-39 


Effect of Amendments. — 

The 1987 amendment, effective June 
17, 1987, and applicable to all pending 
proceedings, provided that local em- 
ployees shall have 60 days from the ef- 
fective date to give notice to the county 


CASE 


County Board of Social Services Is 
Not “Local Appointing Authority”. 
— The sole involvement of the county 
board of social services in personnel 
matters is to select the county director of 
social services. And the director derives 
his authority to appoint personnel di- 


1987 CUMULATIVE SUPPLEMENT 


§ 126-41 


as provided in subsection (c) of this sec- 
tion, designated the first and second 
paragraphs as subsections (a) and (b), 
respectively, added the last two sen- 
tences of subsection (b), and added sub- 
section (c). 


NOTES 


rectly from the General Assembly, not 
from the board. Thus the local board 
does not become the “local appointing 
authority” pursuant to this section in 
the absence of a permanent full-time di- 
rector. In re Brunswick County, 81 N.C. 
App. 391, 344 S.E.2d 584 (1986). 


§ 126-39. State employee defined. 


For the purposes of this Article, except for positions subject to 
competitive service and except for appeals brought under G.S. 


126-16 and 126-25, the terms “permanent State employee, 


2288 


perma- 


nent employee,” “State employee” or “former State employee” as 
used in this Article shall mean a person 

(1) in a grade 60 or lower position who has been continuously 

employed by the State of North Carolina for the immediate 


12 preceding months; 


(2) in a grade 61 to grade 65 position who has been continu- 
ously employed by the State of North Carolina for the im- 
mediate 36 preceding months; 

(3) in a grade 66 to grade 70 position who has been continu- 
ously employed by the State of North Carolina for the im- 
mediate 48 preceding months; or 

(4) in a grade 71 or higher position who has been continuously 
employed by the State of North Carolina for the immediate 


60 preceding months 


at the time of the act, grievance, or employment practice com- 
plained of. (1977, c. 866, s. 15; 1985, c. 617, s. 4; 1987, c. 320, s. 8.) 


Effect of Amendments. — 
The 1987 amendment, effective June 
8, 1987, deleted “not” preceding “been 


continuously employed” in subdivisions 
(1) through (4). 


§ 126-41. Attorney and witness fees. 


The decision of the Commission assessing or refusing to assess 


reasonable witness fees or a reasonable attorney’s fee as provided in 
G.S. 126-4(11) is a final agency decision anpanieria ina Article 4 
of Chapter 150B of the General Statutes. The reviewing court may 
reverse or modify the decision of the Commission if the decision is 
unreasonable or the award is inadequate. The reviewing court shall 
award court costs and a reasonable attorney’s fee for representation 
in connection with the appeal to an employee who obtains a rever- 
sal or modification of the Commission’s decision in an appeal under 
this section. (1985, c. 717; 1987, c. 827, ss. 1, 56.) 
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§ 126-43 STATE PERSONNEL SYSTEM § 126-78 


Effect of Amendments. — The 1987 The 1987 amendment by c. 827, s. 1 
amendment, effective August 13, 1987, substituted reference to Chapter 150B 


deleted “In addition to the grounds set for reference to Chapter 150A in this 
out in G.S. 150A-51” at the beginning of section. 
the second sentence. 


ARTICLE Q. 


The Administrative Procedure Act and Modifications. 


§§ 126-43, 126-44: Repealed by Session Laws 1987, c. 320, s. 9, 
effective June 8, 1987. 


ARTICLE 12. 


Work Options Program for State Employees. 


§ 126-78. Administration. 


The State Personnel Commission and any State division, depart- 
ment, agency, instrumentality or authority participating in the 
State Work Options Program shall promulgate rules necessary for 
the administration of the program. (1981, c. 917, s. 1; 1987, c. 827, s. 
57.) 


Effect of Amendments. — The 1987 Administrative Procedures Act’” at the 
amendment, effective August 13, 1987, end of the section. 
deleted “pursuant to Chapter 150A, ‘the 
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§ 127A-50.1 1987 CUMULATIVE SUPPLEMENT § 127A-192 


Chapter 127A. 
Militia. 


Article 3. Sec. 
127A-194. Eligibility. 
National Guard. 


Sec. 
127A-50.1. Military judges. 


Article 15. 


North Carolina National Guard 
Tuition Assistance Act of 1975. 


127A-192. Definitions. 
ARTICLE 3. 
National Guard. 


§ 127A-50.1. Military judges. 


The Adjutant General shall appoint military judges to preside 
over courts-martial of the National Guard not in federal service. 
Minimum requirements for appointment as a military judge shall 
be: 

(1) Licensed to practice law in this State or certified as a mili- 
tary judge by the Judge Advocate General of the Army, Air 
Force, Navy, or Marines; 

(2) Designation as a judge advocate by The Judge Advocate 
General of the Army, Navy, Air Force, or Marines; and 

(3) Membership in the North Carolina National Guard, the 
National Guard of another state, or the active or reserve 
components of any of the military services. (1987, c. 649, s. 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 649, s. 2 makes this section effective July 21, 1987. 


ARTICLE 15. 


North Caroliia National Guard Tuition Assistance 
Act of 1975. 


§ 127A-192. Definitions. 


(d) “State Educational Institutions”. — Any of the constituent 
institutions of the University of North Carolina, or any community 
college operated under the provisions of Chapter 115D of the Gen- 
eral Statutes of North Carolina. 

(1975, c. 917, s. 4; 1977, c. 70, s. 2; c. 228, s. 1; 1987, c. 564, s. 24.) 


Only Part of Section Set Out.— As under the provisions of Chapter 115D” 
the rest of the section was not affected for “community college or technical in- 
by the amendment, it is not set out. stitute operated under the provision of 


Effect of Amendments. — The 1987 Chapter 115A or Article 3 of Ch 
amendment, effective July 6, 1987, sub- Arey sno Mabekerient yal: e 3 of Chapter 


stituted “community college operated 
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§ 127A-194 


§ 127A-194. Eligibility. 


MILITIA 


§ 127A-194 


(b) This tuition assistance benefit shall be applicable to students 


in the following categories: 


(1) Students seeking to achieve completion of their secondary 
school education at a community college [or technical insti- 


tute]. 


(2) Students seeking trade or vocational training or education. 
(3) Students seeking to achieve a two-year associate degree. 
(4) Students seeking to achieve a four-year baccalaureate de- 


gree. 


(5) Students seeking to achieve a graduate degree. (1975, c. 
O17 ..S, O2aL9 Ties 228, 08s,°3, 4.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 564, s. 12, effective July 6, 1987, di- 
rected that “community college” be sub- 
stituted for “community college or tech- 


nical institute” in subdivision (b)(1) of 
§ 127-194. At the direction of the Revi- 
sor of Statutes, the phrase “or technical 
institute” has been placed in brackets at 
the end of subdivision (b)(1) of this sec- 
tion, which was apparently the section 
intended to be amended by the 1987 act. 
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1987 CUMULATIVE SUPPLEMENT 


§ 127B-2 


Chapter 127B. 
Military Affairs. 


ARTICLE 1. 


Military Property Sales Facilities. 


§ 127B-1. Military property sales facility defined. 


OPINIONS OF ATTORNEY GENERAL 


Purpose of this Article appears to be 
to discourage theft of property from the 
State and federal armed forces by the 
establishment of a record both of all mil- 
itary property sold and of the identity of 
the persons selling it by means of licen- 
sure of military property sales facilities. 
See opinion of Attorney General to the 
Honorable William N. Martin, 55 
N.C.A.G. 31 (1985). 

Direct Purchase from Government 
Requires No License. — If a person, 
firm or corporation deals only in mili- 
tary property purchased directly from 


the United States government or this 
State pursuant to written contract, then 
that person, firm or corporation is not 
required to be licensed by this Article. 
However, the items purchased, if they 
are indeed “military property” within 
the meaning of § 127B-2, would never- 
theless be subject to recording and re- 
porting requirements by military prop- 
erty sales facilities which might later 
purchase them. See opinion of Attorney 
General to Mr. Paul M. Starzynski, 
Member, Onslow County Board of Com- 
missioners, 55 N.C.A.G. 42 (1985). . 


§ 127B-2. Military property defined. 


OPINIONS OF ATTORNEY GENERAL 


Item manufactured for commercial 
sale, such as camouflage clothing, 
are not “military property” within 
the meaning of this section. See opinion 
of Attorney General to Mr. Paul M. 
Starzynski, Member, Onslow County 
Board of Commissioners, 55 N.C.A.G. 42 
(1985). 

Property such as a desk, which is of 
a type and kind issued for use in or fur- 
nished and intended for the military ser- 
vice of the United States or the militia of 
this State, is nonetheless not “military 
property” within the meaning of this Ar- 
ticle if it was not originally manufac- 
tured for the United States or this State. 
See opinion of Attorney General to Mr. 
Paul M. Starzynski, Member, Onslow 
County Board of Commissioners, 55 
N.C.A.G. 42 (1985). 

Article is not intended to cover 
sales and purchases of obsolete mili- 
tary property. See opinion of Attorney 
General to the Honorable William N. 
Martin, 55 N.C.A.G. 31 (1985). 

The term “military property,’ 


’ 


as de- 


fined in this Article, does not include 
property originally manufactured for 
use by the United States military or the 
North Carolina militia, but which is of a 
type and kind no longer issued for use in 
or furnished to the personnel of such 
military services. See opinion of Attor- 
ney General to the Honorable William 
N. Martin, 55 N.C.A.G. 31 (1985). 
Recording and Reporting Require- 
ments. — If a person, firm or corpora- 
tion deals only in military property pur- 
chased directly from the United States 
government or this State pursuant to 
written contract, then that person, firm 
or corporation is not required to be li- 
censed by this Article. However, the 
items purchased, if they are indeed “mil- 
itary property” within the meaning of 
this section, would nevertheless be sub- 
ject to recording and reporting require- 
ments by military property sales facili- 
ties which might later purchase them. 
See opinion of Attorney General to Mr. 
Paul M. Starzynski, Member, Onslow 
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§ 127B-3 


County Board of Commissioners, 55 
N.C.A.G. 42 (1985). 


§ 127B-3. License. 


MILITARY AFFAIRS 


§ 127B-6 


OPINIONS OF ATTORNEY GENERAL 


Sales facility need not get separate 
license from both county and city. If 
the facility is in a city or town, it can 
obtain the license from the city or town 
government. If it is not in a city or town, 
then it must obtain the license from the 
county. See opinion of Attorney General 
to Mr. Paul M. Starzynski, Member, 


Onslow County Board of Commis- 
sioners, 55 N.C.A.G 42 (1985). 

County may charge fee for issuing 
licenses. See opinion of Attorney Gen- 
eral to Mr. Garris N. Yarborough, Cum- 
berland County Attorney, 55 N.C.A.G. 
41 (1985). 


§ 127B-4. Local governing authorities to grant and 
control license; bond. 


OPINIONS OF ATTORNEY GENERAL 


Facility May Purchase Property at 
Another Facility. — Subsection (a) 
does not prohibit a military property 
sales facility from purchasing military 
property at the place of business of an- 
other military property sales facility. 
However, the purchasing facility would 


§ 127B-6. Records to be 


have to make a record of the transaction 
in compliance with § 127B-6(a). See 
opinion of Attorney General to Mr. Paul 
M. Starzynski, Member, Onslow County 
Board of Commissioners, 55 N.C.A.G. 42 
(1985). 


kept. 


OPINIONS OF ATTORNEY GENERAL 


Orders shipped to facility from out 
of state must be recorded and re- 
ported in compliance with paragraphs 
(a) and (c), just as other transactions by 
mail must be. See opinion of Attorney 
General to Mr. Paul M. Starzynski, 
Member, Onslow County Board of Com- 
missioners, 55 N.C.A.G. 42 (1985). 

Purchase at Another Facility Re- 
corded. — Section 127B-4(a) does not 
prohibit a military property sales facil- 
ity from purchasing military property at 
the place of business of another military 
property sales facility. However, the 
purchasing facility would have to make 
a record of the transaction in compliance 
with paragraph (a). See opinion of Attor- 
ney General to Mr. Paul M. Starzynski, 
Member, Onslow County Board of Com- 
missioners, 55 N.C.A.G. 42 (1985). 


If military property sales facility 
purchases items by lot, for example 
100 pounds of wool scrap, each scrap 
need not be listed separately. However, 
each of the items of scrap should be 
tagged so that their origin in that lot is 
discernable. Moreover, where the prop- 
erty has a model number, serial number 
and/or manufacturer’s name, that infor- 
mation must be recorded. See opinion of 
Attorney General to Mr. Paul M. 
Starzynski, Member, Onslow County 
Board of Commissioners, 55 N.C.A.G. 42 
(1985). 

Record-keeping book called for by 
paragraph (a) may be loose-leaf. See 
opinion of Attorney General to Mr. Paul 
M. Starzynski, Member, Onslow County 
Board of Commissioners, 55 N.C.A.G. 42 
(1985). 
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1987 CUMULATIVE SUPPLEMENT 


§ 128-7 


Chapter 128. 
Offices and Public Officers. 


Article 1. 
General Provisions. 
Sec. 
128-1.1. Dual-office holding allowed. 


Article 3. 


Retirement System for Counties, 
Cities and Towns. 


128-24. Membership. 


Sec. 

128-26. (See note) Allowance for ser- 
vice. 

128-27. Benefits. 

128-28. Administration and responsibil- 
ity for operation of System. 

128-38.1. (See editor’s note for effective 
date) Termination or par- 
tial termination; discontin- 
uance of contributions. 


ARTICLE 1. 


General Provisions. 


§ 128-1.1. Dual-office holding allowed. 


(c) Any person who holds an office or position in the federal 
postal system or is commissioned as a special officer or deputy spe- 
cial officer of the United States Bureau of Indian Affairs is hereby 
authorized to hold concurrently therewith one position in State or 
local government. (1971, c. 697, s. 2; 1975, c. 174; 1987, c. 427, s. 


10.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective June 19, 1987, in- 


serted “or is commissioned as a special 
officer or deputy special officer of the 
United States Bureau of Indian Affairs” 
in subsection (c). 


OPINIONS OF ATTORNEY GENERAL 


Person holding appointive office 
as police officer can hold position as 
elected officer in either State or local 
government, including as a school board 


member. See opinion of Attorney Gen- 
eral to Captain Bobby Kilgore, Monroe 
Public Safety Department, 55 N.C.A.G. 
34 (1985). 


§ 128-7. Officer to hold until successor qualified. 


Editor’s Note. — Session Laws 1987, 
c. 738, s. 29(g) purported to add a subdi- 
vision (e)(6) to this section, effective 
January 1, 1988. However, this section 


does not contain a subsection (e). It 
would appear that the amendment may 
have been intended to affect § 128-27. 
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§ 128-10 OFFICES AND PUBLIC OFFICERS § 128-24 


§ 128-10. Citizen to recover funds of county or 
town retained by delinquent official. 


CASE NOTES 


An action by citizens and tax- recognized and may not be maintained. 
payers to recover monetary damages ___ Flaherty v. Hunt, 82 N.C. App. 112, 345 
from a State officer for misuse of S.E.2d 426, cert. denied, 318 N.C. 505, 
State property while in office is not 349 S.E.2d 859 (1986). 


ARTICLE 3. 


Retirement System for Counties, Cities and Towns. 


§ 128-21. Definitions. 


Local Modification. — (As to Article 
3) City of Charlotte: 1987, c. 506; city of 
High Point: 1987, c. 327. 


§ 128-24. Membership. 


: nae membership of this Retirement System shall be composed as 
ollows: 

(1) All employees entering or reentering the service of a partic- 
ipating employer after the date of participation in the Re- 
tirement System of the employer. On and after July 1, 
1965, new extension service employees excluded from cov- 
erage under Title II of the Social Security Act in the em- 
ploy of a county participating in the Local Governmental 
Employees’ Retirement System are hereby excluded from 
participation in the Teachers’ and State Employees’ Retire- 
ment System to the extent of that part of their compensa- 
tion derived from a county; provided that on and after July 
1, 1965, new extension service employees excluded from 
coverage under Title II of the Social Security Act who are 
required to accept a federal Civil Service appointment may 
elect in writing on a form acceptable to the Retirement 
System, to be excluded from the Teachers’ and State Em- 
ployees’ Retirement System and the local Retirement Sys- 
tem. At such time as Cooperative Agricultural Extension 
Service Employees excluded from coverage under Title II 
of the Social Security Act become covered by Title II of the 
Social Security Act, such employees shall no longer be cov- 
ered by the provisions of this section, provided no accrued 
rights of these employees under this section prior to cover- 
ane sh Title II of the Social Security Act shall be dimin- 
ished. 

(5) The provisions of this subdivision (5) shall apply to any 
member whose membership is terminated on or after July 
1, 1965, and who becomes entitled to benefits hereunder in 
accordance with the provisions hereof. 

a. Notwithstanding any other provision of this Chapter, 
any member who separates from service prior to the 
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1987 CUMULATIVE SUPPLEMENT § 128-24 


attainment of the age of 60 years for any reason other 
than death or retirement for disability as provided in 
G.S. 128-27(c), after completing 15 or more years of 
creditable service, and who leaves his total accumu- 
lated contributions in said System shall have the right 
to retire on a deferred retirement allowance upon at- 
taining the age of 60 years; provided that such mem- 
ber may retire only upon written application to the 
Board of Trustees setting forth at what time, not less 
than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; 
and further provided that in the case of a member who 
so separates from service on or after July 1, 1967, the 
aforestated requirement of 15 or more years of credit- 
able service shall be reduced to 12 or more years of 
creditable service; and further provided that in the 
case of a member who so separates from service on or 
after July 1, 1971, or whose account is active on July 
1, 1971, the aforestated requirement of 12 or more 
years of creditable service shall be reduced to five or 
more years of creditable service. Such deferred retire- 
ment allowance shall be computed in accordance with 
the provisions of G.S. 128-27(b1), provided that such 
benefits will be computed in accordance with subsec- 
tion (b2) on or after July 1, 1967, but prior to July 1, 
1969; and provided further that such benefits will be 
computed in accordance with subsection (b3) on or af- 
ter July 1, 1969. 


b. In lieu of the benefits provided in paragraph a of this 


subdivision, any member who separates from service 
prior to the attainment of the age of 60 years, for any 
reason other than death or retirement for disability as 
provided in G.S. 128-27(c), after completing 20 or more 
years of creditable service, and who leaves his total 
accumulated contributions in said System may elect to 
retire on an early retirement allowance upon attain- 
ing the age of 50 years or at any time thereafter; pro- 
vided that such member may so retire only upon writ- 
ten application to the Board of Trustees setting forth 
at what time, not less than one day nor more than 90 
days subsequent to the execution and filing thereof, he 
desires to be retired. Such early retirement allowance 
so elected shall be equal to the deferred retirement 
allowance otherwise payable at the attainment of the 
age of 60 years reduced by the percentage thereof indi- 
cated below. 


Age at Percentage 
Retirement Reduction 
59 
58 14 
57 20 
56 25 
55 30 
54 B5 
53 39 
52 43 
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Age at Percentage 
Retirement Reduction 
51 46 
50 50 


b1. In lieu of the benefits provided in paragraphs a and b 


of this subdivision, any member who is a law enforce- 
ment officer at the time of separation from service 
prior to the attainment of the age of 50 years, for any 
reason other than death or disability as provided in 
this Article, after completing 15 or more years of cred- 
itable service in this capacity immediately prior to 
separation from service, and who leaves his total accu- 
mulated contributions in this System, may elect to re- 
tire on a deferred early retirement allowance upon at- 
taining the age of 50 years or at any time thereafter; 
provided, that the member may commence retirement 
only upon written application to the Board of Trustees 
setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 
90 days subsequent to the execution and filing thereof, 
he desires to commence retirement. The deferred early 
retirement allowance shall be computed in accordance 
with the service retirement provisions of this Article 
pertaining to law enforcement officers. 


b2. In lieu of the benefits provided in paragraphs a and b 


of this subdivision, any member who is a law enforce- 
ment officer at the time of separation from service 
prior to the attainment of the age of 55 years, for any 
reason other than death or disability as provided in 
this Article, after completing five or more years of 
creditable service in this capacity immediately prior to 
separation from service, and who leaves his total accu- 
mulated contributions in this System may elect to re- 
tire on a deferred service retirement allowance upon 
attaining the age of 55 years or at any time thereafter; 
provided, that the member may commence retirement 
only upon written application to the Board of Trustees 
setting forth at what time, as of the first day of a 
calendar month not less than one day nor more than 
90 days subsequent to the execution and filing thereof, 
he desires to commence retirement. The deferred ser- 
vice retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this 
Article pertaining to law enforcement officers. 


c. Should a beneficiary who retired on an early or service 


retirement allowance be reemployed by an employer 

participating in the Retirement System on a perma- 

nent full-time, part-time, temporary, or on fee-for-ser- 

vice basis, whether contractual or otherwise, the re- 

tirement allowance shall be suspended if the benefi- 

clary receives or earns any of the following: 

1. Salary or fees or both in excess of one thousand five 
hundred dollars ($1,500) per month; 

2. Salary or fees or both in excess of thirteen thousand 
five hundred dollars ($13,500) during any consec- 
utive 12 calendar months; 
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3. Salary or fees or both during any consecutive 12 
calendar months, which is greater than fifty per- 
cent (50%) of the reported compensation during 
the 12 months of service preceding the effective 
date of retirement; or 

4. Salary or fees or both during any month, which 
when added to the retirement allowance at retire- 
ment exceeds the monthly compensation earned 
immediately prior to retirement, if reemployed by 
the same employer within 90 days of the effective 
date of retirement. 

The suspension of the retirement allowance shall be 
effective as of the first day of the month in which the 
beneficiary meets the conditions set forth in conditions 
1 or 4 of this paragraph and effective as of the first day 
of the next succeeding month following the month in 
which the beneficiary meets the conditions set forth in 
conditions 2 or 3 of this paragraph. The retirement 
allowance shall be reinstated the month following ter- 
mination of reemployment or the month following the 
month in which the conditions set forth in this para- 
graph are no longer met. The Board of Trustees may 
adjust the monetary limits in this paragraph by an 
amount equivalent to any across-the-board salary in- 
crease granted to employees of the State by the Gen- 
eral Assembly. Each employer shall report informa- 
tion monthly to the Board of Trustees on forms pro- 
vided by the Board on each reemployed beneficiary 
sufficient for the effective enforcement of this para- 
graph. Notwithstanding the foregoing, any beneficiary 
may irrevocably elect to recommence membership in 
the Retirement System immediately upon being re- 
stored to service, whereupon the retirement allowance 
shall cease. 


d. A beneficiary whose retirement allowance is suspended 


in accordance with the provisions of paragraph c and 

who is restored to service shall become a member of 

the Retirement System and shall contribute thereafter 
as allowed by law at the uniform contribution payable 
by all members. 

Upon his subsequent retiremefit, he shall be paid a 
retirement allowance determined as follows: 

1. For a member who earns at least three years’ mem- 
bership service after restoration to service, the re- 
tirement allowance shall be computed on the basis 
of his compensation and service before and after 
the period of prior retirement without restriction; 
provided, that if the prior allowance was based on 
a social security leveling payment option, the al- 
lowance shall be adjusted actuarially for the dif- 
ference between the amount received under the 
optional payment and what would have been paid 
if the retirement allowance had been paid without 
optional modification. 

2. For a member who does not earn three years’ mem- 
bership service after restoration to service, the re- 
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tirement allowance shall be equal to the sum of 
the retirement allowance to which he would have 
been entitled had he not been restored to service, 
without modification of the election of an optional 
allowance previously made, and the retirement al- 
lowance that results from service earned since be- 
ing restored to service; provided, that if the prior 
retirement allowance was based on a social secu- 
rity leveling payment option, the prior allowance 
shall be adjusted actuarially for the difference be- 
tween the amount that would have been paid for 
each month had the payment not been suspended 
and what would have been paid if the retirement 
allowance had been paid without optional modifi- 
cation. 

(1939, c.390,.5,.45.1941, c..35/, 8..5;.1949, cc, 1011, 1013; 1951, c, 
Zee Sadia lIOO, Co LLO0. Sn2,(L90 1 peno04t 1959 Cc AGL ocA 196 LC, 
DLOUs es LOO OL HOG (20..9 1B seel 2: 1969. ci442 ssial-p, /: c, 
OS a LOL e Custos SSi,0-0s Cad LOGS. tL euls Ld Oss C0. D4Gt See loeb ih ik, 
783, s. 2; 1981, c. 979, s. 2; 1981 (Reg. Sess., 1982), c. 1396, ss. 1, 2; 
1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1106, ss. 1, 2; 1985, 
c, 479, s..196(d)-(¢);.c. 649, 5.2; 1987, ¢. 513, s._1; c.. 738, s..38(a).) 


Editor’s Note. — Session Laws 1987, than 90 days” in paragraphs (5)a, (5)b, 


c. 738, s. 1.1 provides that c. 738 shall be 
known as “The Current Operations Ap- 
propriations Act of 1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Effect of Amendments. — Session 
Laws 1987, c. 513, s. 1, effective June 29, 
1987, substituted “one day nor more 


(5)b1, and (5)b2. 

Session Laws 1987, c. 738, s. 38(a), ef- 
fective July 1, 1987, inserted “excluded 
from coverage under Title II of the So- 
cial Security Act” in two places in the 
second sentence of subdivision (1) and 
added the last sentence of that subdivi- 
sion. 


than 90 days” for “30 days nor more 


§ 128-26. (See note) Allowance for service. 


(a) Each person who becomes a member during the first year of 
his employer’s participation, and who was an employee of the same 
employer at any time during the year immediately preceding the 
date of participation, shall file a detailed statement of all service 
rendered by him to that employer prior to the date of participation 
for which he claims credit. 

A participating employer may allow prior service credit to any of 
its employees on account of: their earlier service to the aforesaid 
employer; or, their earlier service to any other employer as the term 
employer is defined in G.S. 128-21(11); or, their earlier service to 
any state, territory, or other governmental subdivision of the 
United States other than this State. 

A participating employer may allow prior service credit to any of 
its employees on account of service, as defined in G.S. 135-1(23), to 
the State of North Carolina to the extent of such service prior to the 
establishment of the Teachers’ and State Employees’ Retirement 
System on July 1, 1941; provided that employees allowed such prior 
service credit pay in a total lump sum an amount calculated on the 
basis of compensation the employee earned when he first entered 
membership and the employee contribution rate at that time to- 
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gether with interest thereon from year of first membership to year 
of payment shall be one half of the calculated cost. 

With respect to a member retiring on or after July 1, 1967, the 
governing board of a participating unit may allow credit for any 
period of military service in the armed forces of the United States if 
the person returned to the service of his employer within two years 
after having been honorably discharged, or becoming entitled to be 
discharged, released, or separated from such armed services; pro- 
vided that, notwithstanding the above provisions, any member hav- 
ing credit for not less than 10 years of otherwise creditable service 
may be allowed credit for such military services which are not cred- 
itable in any other governmental retirement system; provided fur- 
ther, that a member will receive credit for military service under 
the provisions of this paragraph only if he submits satisfactory 
evidence of the military service claimed and the participating unit 
of which he is an employee agrees to grant credit for such military 
service prior to January 1, 1972. 

A member retiring on or after July 1, 1971, who is not granted 
credit for military service under the provisions of the preceding 
paragraph will be allowed credit for any period in the armed ser- 
vices of the United States up to the date he was first eligible to be 
separated or released therefrom; provided that he was an employee 
as defined in G.S. 128-21(10) at the time he entered military ser- 
vice, and either of the following conditions is met: 

(1) He returns to service, with the employer by whom he was 
employed when he entered military service, within a pe- 
riod of two years after he is first eligible to be separated or 
released from such military service under other than dis- 
honorable conditions. 

(2) He is in service, with the employer by whom he was em- 
ployed when he entered military service, for a period of not 
less than 10 years after he is separated or released from 
such armed services under other than dishonorable condi- 
tions. 

(i) Notwithstanding any other provision of this Chapter, any per- 
son who withdrew his contributions in accordance with the provi- 
sions of G.S. 128-27(f) or 135-5(f) or the rules and regulations of the 
Law Enforcement Officers’ Retirement System and who subse- 
quently returns to service may, upon completion of 10 years of prior 
and current membership service, repay in a total lump sum any and 
all of the accumulated contributions previously withdrawn with 
sufficient interest added thereto to cover one half of the cost of 
providing such additional credit plus a fee to cover expense of han- 
dling which shall be determined by the Board of Trustees and re- 
ceive credit for the service forfeited at time of withdrawal(s), pro- 
vided that he left service prior to July 1, 1975. Any person who 
leaves service after June 30, 1975, and who withdraws his contribu- 
tions in accordance with G.S. 128-27(f) or 135-5(f) or the rules and 
regulations of the Law Enforcement Officers’ Retirement System 
and who subsequently returns to service may, upon completion of 
10 years of prior and current membership service, repay in a total 
lump sum any and all of the accumulated contributions previously 
withdrawn with sufficient interest added thereto to cover the full 
cost of providing such additional credit plus a fee to cover expense 
of handling which shall be determined by the Board of Trustees and 
receive credit for the service forfeited at time of withdrawal(s). 
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These provisions shall apply equally to retired members who had 
attained 10 years of prior and current membership service prior to 
retirement. Cost as used in this subsection shall mean the amount 
of money required to provide additional retirement benefits based 
on service credit allowed at the time any adjustment to the service 
credit of a member is made. 

; Ue a ay by Session Laws 1987, c. 617, s. 3, effective January 

(n) Notwithstanding any other provision of this Chapter, any 
person who withdrew his contribution in accordance with the provi- 
sions of G.S. 128-27(f), or G.S. 135-5(f) or the rules and regulations 
of the Law Enforcement Officers’ Retirement System and who sub- 
sequently returns to service, may, upon completion of five years of 
membership service, purchase the withdrawn service by making a 
lump sum amount to the Annuity Savings Fund equal to the full 
liability of the service credits calculated on the basis of the assump- 
tions used for purposes of the actuarial valuation of the system’s 
liabilities; and the calculation of the amount payable shall take 
into account the retirement allowance arising on account of the 
additional service credit commencing at the earliest age at which 
the member could retire on an unreduced retirement allowance, as 
determined by the Board of Trustees upon the advice of the consult- 
ing actuary, plus an administrative fee to be set by the Board of 
Trustees. 

(0) Credit at Full Cost for Federal Employment. — Notwith- 
standing any other provisions of this Chapter, a member, upon the 
completion of 10 years of membership service, may purchase credit- 
able service for periods of federal employment, provided that the 
member is not receiving any retirement benefits resulting for this 
federal employment, and provided that the member is not vested in 
the particular federal retirement system to which the member may 
have belonged while a federal employee. The member shall pur- 
chase this service by making a lump sum amount payable to the 
Annuity Savings Fund equal to the full liability of the service 
credits calculated on the basis of the assumptions used for purposes 
of the actuarial valuation of the liabilities of the Retirement Sys- 
tem; and the calculation of the amount payable shall take into 
account the retirement allowance arising on account of the addi- 
tional service credit commencing at the earliest age at which the 
member could retire on an unreduced retirement allowance, as de- 
termined by the Board of Trustees upon the advice of the consulting 
actuary, plus an administrative fee to be set by the Board of 
Trustees. Members may also purchase creditable service for periods 
of employment with public community service entities within the 
State funded entirely with federal funds, other than the federal 
government, that are not covered by the provisions of G.S. 
128-21(11) or G.S. 135-1(11), under the same terms and conditions 
that are applicable to the purchase of creditable service for periods 
of federal employment in accordance with this subsection. “Public 
community service entities” as used in this subdivision shall mean 
community action, human relations, manpower development, and 
community development programs as defined in Article 19 and 21 
of Chapter 160A and Article 18 of Chapter 153A of the General 
Statutes and any other similar programs that the Board of Trustees 
may adopt. (1939, c. 390, s. 6; 1941, c. 357, s. 5; 1943, c. 535; 1945, c. 
526, s. 3; 1951, c. 274, s. 3; 1955, c. 1153, s. 3; 1967, c. 978, ss. 11, 12; 
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1969, c. 442, s. 6; 1971, c. 325, ss. 9-11, 19; 1973, c. 243, s. 2; c. 667, 
s. 1; c..816, s. 3; c. 13810, ss. 1-4; 1975, c. 205, s. 1; c. 485, ss. 1-3; 
1977, ¢..97%3; 1979, c. 866%.8.01; cf 8685;88.41,2;.c. 1059532 13981; ic: 
557, s. 3; 1981 (Reg. Sess., 1982), c. 1283, s. 1; c. 1896, s. 3; 19838, c. 
533, s. 2; 1983 (Reg. Sess., 1984), c. 1034, s. 231; 1985, c. 407, s. 1; ¢. 
479, s. 196(h); c. 649, ss. 1, 4; 1987, c. 533, s. 2; c. 617, ss. 1-4; c. 717, 


Sutla) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 617, s. 3 directs the deletion of the last 
paragraph of subsection (j). However, 
subsection (j) only contained one para- 
graph. Thus it would appear that the in- 
tent of the act was to delete all of subsec- 
tion (j). 

Session Laws 1987, c. 617, s. 5 pro- 
vides, inter alia: “For the purposes of 
Section 3 of this act, members of the Re- 
tirement System who are members be- 
fore January 1, 1988, shall retain all 
rights and privileges to purchase mili- 
tary and out-of-state service credits un- 
der the same conditions that existed 
prior to the effective date of that sec- 
tion.” 

Effect of Amendments. — Session 
Laws 1987, c. 533, s. 2, effective July 1, 
1987, added subsection (n). 

Session Laws 1987, c. 617, ss. 1, 2 and 
4, effective July 1, 1987, deleted the last 
sentence of the last paragraph of subsec- 
tion (a), which read “The provisions of 
this paragraph shall become effective for 
any employer only after an agreement to 
that effect has been executed by the em- 
ployer and the Director of the Retire- 
ment System”; deleted the last sentences 
of subsections (i) and (j), which read 
“The provisions of this subsection shall 
become effective for any employer only 
after an agreement to that effect has 
been executed by the employer and the 
Director of the Retirement System”; and 
substituted “10 years of prior and cur- 
rent membership service” for references 
to 10 years of membership service and 
10 years of current membership service 
throughout subsections (a), (i) and (j). 

Session Laws 1987, c. 617, s. 3, effec- 
tive January 1, 1988, deleted the last 
paragraph of subsection (a), which, as 
amended by c. 617, ss. 1 and 4, read: 

“Notwithstanding any other provision 
of this Chapter, members not otherwise 
allowed service credit for service in the 
armed forces of the United States may, 
upon completion of 10 years of prior and 
current membership service, purchase 


such service credit by paying in a total 
lump sum an amount, based on the com- 
pensation the member earned when he 
first entered membership and the em- 
ployee contribution rate at that time, 
with sufficient interest added thereto so 
as to equal one half the cost of allowing 
such service, plus a fee to cover expense 
of handling payment to be determined 
by the Board of Trustees and assessed 
the member at the time of payment; pro- 
vided that credit will be allowed only for 
the initial period of active duty in the 
armed forces of the United States up to 
the time the member was first eligible to 
be separated or released therefrom, and 
subsequent periods of such active duty 
as required by the armed forces of the 
United States up to the date of first eli- 
gibility for separation or release there- 
from; and further provided that the 
member submit satisfactory evidence of 
the service claimed and that service 
credit be allowed only for that period of 
active service in the armed forces of the 
United States not creditable in any 
other retirement system, except the na- 
tional guard or any reserve component 
of the armed forces of the United States. 
These provisions shall apply equally to 
retired members who had attained 10 
years of prior and current membership 
service prior to retirement. Cost as used 
in this subsection shall mean the 
amount of money required to provide ad- 
ditional retirement benefits based on 
service credit allowed at the time any 
adjustment to the service credit of a 
member is made.” 

Session Laws 1987, c. 617, s. 3, effec- 
tive January 1, 1988, also deleted sub- 
section (j), which, as amended by c. 617, 
ss. 2 and 4, read: 

“G) Nothwithstanding any other pro- 
vision of this Chapter, any member may, 
upon completion of 10 years of prior and 
current membership service, purchase 
credit for service previously rendered to 
any state, territory or other governmen- 
tal subdivision of the United States 
other than this State at the rate of one 
year of out-of-state service for each two 
years of service in this State with a max- 
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imum allowable of 10 years of out-of- 
state service. Such service is limited to 
full-time service which would be allow- 
able under the laws governing this Sys- 
tem. Credit will be allowed only if no 
benefit is allowable in another public re- 
tirement system as the result of the ser- 
vice. Payment shall be permitted only 
on a total lump sum an amount, based 
on the compensation the member earned 
when he first entered membership and 
the employee contribution rate at that 
time and shall be equal to the full cost of 
providing credit for such service plus a 
fee to cover expense of handling which 
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shall be determined by the Board of 
Trustees. These provisions shall apply 
equally to retired members who had 
attained 10 years of prior and current 
membership service prior to retirement. 
Cost as used in this subsection shall 
mean the amount of money required to 
provide additional retirement benefits 
based on service credit allowed at the 
time any adjustment to the service 
credit of an individual is made.” 

Session Laws 1987, c. 717, s. 1, effec- 
tive August 3, 1987, added subsection 
(0). 


(a) Service Retirement Benefits. — 

(1) Any member may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first 
day of a calendar month, not less than one day nor more 
than 90 days subsequent to the execution and filing 
thereof, he desires to be retired: Provided, that the said 
member at the time so specified for his retirement shall 
have attained the age of 60 years and have at least five 
years of creditable service or shall have completed 30 years 
of creditable service, or if a fireman, he shall have attained 
the age of 55 years and have at least five years of credit- 


able service. 


(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 


1019, s. 1. 


(3) Repealed by Session Laws 1971, c. 325, s. 12. 

(4) Any member who was in service October 8, 1981, who had 
attained 60 years of age, may retire upon written applica- 
tion to the Board of Trustees setting forth at what time, as 
of the first day of a calendar month, not less than one day 
nor more than 90 days subsequent to the execution and 
filing thereof, he desires to be retired. 

(5) Any member who is a law enforcement officer, and who 
attains age 50 and completes 15 or more years of creditable 
service in this capacity or who attains age 55 and com- 
pletes five or more years of creditable service in this capac- 
ity, may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 90 
days subsequent to the execution and filing thereof, he 
desires to be retired; provided, also, any member who has 
met the conditions required by this subdivision but does 
not retire, and later becomes an employee other than as a 
law enforcement officer, continues to have the right to 


commence retirement. 


(c) Disability Retirement Benefits. — Upon the application of a 
member or of his employer, any member who has had five or more 
years of creditable service may be retired by the Board of Trustees, 
on the first day of any calendar month, not less than one day nor 
more than 90 days next following the date of filing such application, 
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on a disability retirement allowance: Provided, that the medical 
board, after a medical examination of such member, shall certify 
that such member is mentally or physically incapacitated for the 
further performance of duty, that such incapacity was incurred at 
the time of active employment and has been continuous thereafter, 
that such incapacity is likely to be permanent, and that such mem- 
ber should be retired; Provided further the medical board shall 
determine if the member is able to engage in gainful employment 
and, if so, the member may still be retired and the disability retire- 
ment allowance as a result thereof shall be reduced as in subsection 
(e) below. Provided further, that the Medical Board shall not certify 
any member as disabled who: 

(1) Applies for disability retirement based upon a mental or 
physical incapacity which existed when the member first 
established membership in the system; or 

(2) Is in receipt of any payments on account of the same dis- 
ability which existed when the member first established 
membership in the system. 

The Board of Trustees shall require each employee upon enroll- 
ing in the retirement system to provide information on the mem- 
bership application concerning any mental or physical incapacities 
existing at the time the member enrolls. 

Notwithstanding the requirement of five or more years of credit- 
able service to the contrary, a member who is a law enforcement 
officer and who has had one year or more of creditable service and 
becomes incapacitated for duty as the natural and proximate result 
of an accident occurring while in the actual performance of duty, 
and meets all other requirements for disability retirement benefits, 
may be retired by the Board of Trustees on a disability retirement 
allowance. 

(12) (Effective July 1, 1988) Death Benefit for Retired Members. 
— Upon receipt of proof, satisfactory to the Board of Trustees in its 
capacity under this subsection, of the death of a retired member of 
the Retirement System on or after July 1, 1988, there shall be paid 
a death benefit to the surviving spouse of the deceased retired mem- 
ber or to the deceased retired member’s legal representative if not 
survived by a spouse; provided the retired member has elected, 
when first eligible, to make, and has continuously made, in advance 
of his death required contributions as determined by the Board of 
Trustees on a fully contributory basis through retirement allow- 
ance deductions or other methods adopted by the Board of Trustees, 
to a group death benefit trust fund administered by the Board of 
Trustees separate and apart from the Retirement System’s Annuity 
Savings Fund and Pension Accumulation Fund. This death benefit 
shall be a lump-sum payment in the amount of five thousand dol- 
lars ($5,000) upon the completion of 24 months of contributions 
required under this subsection. Should death occur before the com- 
pletion of 24 months of contributions required under this subsec- 
tion, the deceased retired member’s surviving spouse or legal repre- 
sentative if not survived by a spouse shall be paid the sum of the 
retired member’s contributions required by this subsection plus in- 
terest to be determined by the Board of Trustees. 

(m) Survivor’s Alternate Benefit. — Upon the death of a member 
in service, the principal beneficiary designated to receive a return 
of accumulated contributions shall have the right to elect to receive 
in lieu thereof the reduced retirement allowance provided by Op- 
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tion two of subsection (g) above computed by assuming that the 
member had retired on the first day of the month following the date 
of us death, provided that all three of the following conditions 
apply: 

(1) The member had attained such age and/or creditable ser- 
vice to be eligible to commence retirement with an early or 
service retirement allowance or had attained 20 years of 
creditable service. 

(2) The member had designated as the principal beneficiary to 
receive a return of his accumulated contributions one and 
only one person who is living at the time of his death. 

(3) The member had not instructed the Board of Trustees in 
writing that he did not wish the provisions of this subsec- 
tion apply. 

For the purpose of this benefit, a member is considered to be in 
service at the date of his death if his death occurs within 180 days 
from the last day of his actual service. The last day of actual service 
shall be determined as provided in subsection (J) of this section. 
Upon the death of a member in service, the surviving spouse may 
make all purchases for creditable service as provided for under this 
Chapter for which the member had made application in writing 
prior to the date of death, provided that the date of death occurred 
prior to or within 60 days after notification of the cost to make the 
purchase. 

(cc) From and after July 1, 1987, the retirement allowance to or 
on account of beneficiaries whose retirement commenced on or be- 
fore July 1, 1986, shall be increased by four percent (4.0%) of the 
allowance payable on July 1, 1986, in accordance with GS. 
128-27(k). Furthermore, from and after July 1, 1987, the retirement 
allowance to or on account of beneficiaries whose retirement com- 
menced after July 1, 1986, but before June 30, 1987, shall be in- 
creased by a prorated amount of four percent (4.0%) of the allow- 
ance payable as determined by the Board of Trustees based upon 
the number of months that a retirement allowance was paid be- 
tween July 1, 1986, and June 30, 1987. (1939, c. 390, s. 7; 1945, c. 
526, s. 4; 1951, c. 274, ss. 4-6; 1955, c. 1153, ss. 4-6; 1957, c. 855, ss. 
1-4; 1959, c. 491, ss. 5-8; 1961, c. 515, ss. 2, 6, 7; 1965, c. 781; 1967, 
c. 978, ss. 3-7; 1969, c. 442, ss. 7-14; c. 898; 1971, c. 325, ss. 12-16, 
19; c. 326, ss. 3-7; 19738, c. 243, ss. 3-7; c. 244, ss. 1-3; c. 816, s. 4; ¢. 
DOA ee AAC, Lolo. Sunline! bh 400,08 meee COs esse ied? 
1975, 2nd Sess., c. 983, ss. 126-128; 1977, 2nd Sess., c. 1240; 1979, c. 
862, ss. 2, 6, 7; c. 974, s. 1; c. 1063, s. 2; 1979, 2nd Sess., c. 1196, s. 2; 
Celi oto 2a. 1 9S), Cab LAisee 000.55 loCaOe nse Coos. 8.i225 
c. 978, ss. 3, 4; c. 980, ss. 1, 2; c. 981, ss. 1, 2; 1981 (Reg. Sess., 1982), 
c. 1284, ss. 1, 2; 1983, c. 467; c. 761, ss. 226, 227; 1983 (Reg. Sess., 
1984), c. 1019, s. 1; c. 1044; c. 1049, ss. 1-3; c. 1086; 1985, c. 138; c. 
348, s. 2; c. 479, s. 196(i)-(n); c. 520, s. 2; c. 649, ss. 8, 10; c. 751, ss. 
1-4, 6; c. 791, s. 56; 1985 (Reg. Sess., 1986), c. 1014, s. 49(d); 1987, c. 
ISL, Ssisk: cc. plo, Sob Cu seressaes (Cit 31 (D)s. Cup Q24.sSe) De) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987, 
c. 738, s. 29(g) purported to add a subdi- 
vision (e)(6) to § 128-7, effective Janu- 
ary 1, 1988. However, § 128-7 does not 


contain a subsection (e). It would appear 
that the amendment by c. 738, s. 29(g) 
may have been intended to affect subsec- 
tion (e) of this section. The subdivision 
which c. 738, s. 29(g) purported to add 
reads as follows: 

(6) Notwithstanding any other provi- 
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sion to the contrary, a beneficiary in re- 
ceipt: of a disability retirement allow- 
ance until the earliest date on which he 
would have qualified for an unreduced 
service retirement allowance _ shall 
thereafter (i) not be subject to further 
reexaminations as to disability, (ii) not 
be subject to any reduction in allowance 
on account of being engaged in a gainful 
occupation other than with an employer 
participating in the Retirement System, 
and (iii) be considered a beneficiary in 
receipt of a service retirement allow- 
ance. Provided, however, a beneficiary 
in receipt of a disability retirement al- 
lowance whose allowance is reduced on 
account of reexamination as to disability 
or to ability to engage in a gainful occu- 
pation prior to the date on which he 
would have qualified for an unreduced 
service retirement allowance shall have 
only the right to elect to convert to an 
early or service retirement allowance as 
permitted under subdivision (1) above.” 

Session Laws 1987, c. 738, s. 1.1 pro- 
vides that c. 738 shall be known as “The 
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Current Operations Appropriations Act 
of 1987.” 

Session Laws 1987, c. 738, s. 237 is a 
severability clause. 

Effect of Amendments. — 

Session Laws 1987, c. 181, s. 1, effec- 
tive January 1, 1987, added the last 
paragraph of subsection (m). 

Session Laws 1987, c. 513, s. 1, effec- 
tive June 29, 1987, substituted “one day 
nor more than 90 days” for “30 days nor 
more than 90 days” in subdivisions 
(a)(1), (a)(4), and (a)(5), and for “30 and 
not more than 90 days” near the begin- 
ning of subsection (c). 

Session Laws 1987, c. 738, s. 27(c); ef- 
fective July 1, 1987, added subsection 
(cc). 

Session Laws 1987, c. 738, s. 37(b), ef- 
fective September 1, 1987, substituted 
“such age” for “the age” and added “or 
had attained 20 years of creditable ser- 
vice” in subdivision (m)(1). 

Session Laws 1987, c. 824, s. 2, effec- 
tive July 1, 1988, added subsection (12). 


§ 128-28. Administration and responsibility for op- 
eration of System. 


(q) Notwithstanding any law, rule, regulation or policy to the 
contrary, any board, agency, department, institution or subdivision 
of the State maintaining lists of names and addresses in the admin- 
istration of their programs may upon request provide to the Retire- 
ment System information limited to social security numbers, cur- 
rent name and addresses of persons identified by the System as 
members, beneficiaries, and beneficiaries of members of the Sys- 
tem. The System shall use such information for the sole purpose of 
notifying members, beneficiaries, and beneficiaries of members of 
their rights to and accruals of benefits in the Retirement System. 
Any social security number, current name and address so obtained 
and any information concluded therefrom and the source thereof 
shall be treated as confidential and shall not be divulged by any 
employee of the Retirement System or of the Department of State 
Treasurer except as may be necessary to notify the member, benefi- 
ciary, or beneficiary of the member of their rights to and accruals of 
benefits in the Retirement System. Any person, officer, employee or 
former employee violating this provision shall be guilty of a misde- 
meanor and fined not less than two hundred dollars ($200.00) nor 
more than one thousand ($1,000) and/or be imprisoned; and if such 
offending person be a public official or employee, he shall be dis- 
missed from office or employment and shall not hold any public 
office or employment in this State for a period of five years thereaf- 
ter. (1939, c. 390,'s> 8; "1941, cP 357,"s.' 671945; c. 526, s.'7;°1961, c. 
515, ss. 3, 4; 1965, c. 781; 1969, c. 442, s. 15; 19738, c. 243, s. 8; 1985, 
c. 479, °s. 196(0); 1987,.c. 539; s. 1) 
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Effect of Amendments. — 
The 1987 amendment, effective July 
3, 1987, added subsection (q). 


§ 128-38.1. (See editor’s note for effective date) Ter- 
mination or partial termination; dis- 
continuance of contributions. 


In the event of the termination or partial termination of the Re- 
tirement System or in the event of complete discontinuance of con- 
tributions under the Retirement System, the rights of all affected 
members to benefits accrued to the date of such termination, partial 
termination, or discontinuance, to the extent funded as of such 
date, or the amounts credited to the members’ accounts, shall be 
nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 


Editor’s Note. — Session Laws 1987, United States Department of Treasury, 
c. 177, s. 1(c) makes this section effective that the Retirement Systems are quali- 
upon the first day of the calendar month fied trusts under Section 401(a) of the 


following the State’s receipt of a favor- [Internal Revenue Code of 1954 as 
able letter of determination or ruling amended. 
from the Internal Revenue Service, 
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§ 128-38.1 has a delayed effective date. See note for date. 


§ 129-40 PUBLIC BUILDINGS AND GROUNDS § 129-49 


Chapter 129. 
Public Buildings and Grounds. 


Article 7. 


North Carolina Capital 
Building Authority. 


Sec. 
129-40 to 129-49. [Repealed.] 


ARTICLE 7. 
North Carolina Capital Building Authority. 


§§ 129-40 to 129-49: Repealed by Session Laws 1987, c. 71, s. 
2, effective April 14, 1987. 


Cross References. — As to the State 
Building Commission, see § 143-135.25 
et seq. 
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STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


November 1, 1987 


I, Lacy H. Thornburg, Attorney General of North Carolina, do 
hereby certify that the foregoing 1987 Cumulative Supplement to 
the General Statutes of North Carolina was prepared and published 
by The Michie Company under the supervision of the Department 
of Justice of the State of North Carolina. 


Lacy H. THORNBURG 
Attorney General of North Carolina 
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